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<THE HEARING COMMENCED AT 10.00 AM

COMMISSIONER: Take appearances. Mr Gisonda, you appear with Mr Caruana
as counsel assisting?

MR GISONDA: Yes, Commissioner.

COMMISSIONER: And Mr O'Brien, you appear as counsel for Cross River Rail
Delivery Authority?

MR O'BRIEN: Yes, Commissioner.
COMMISSIONER: And Mr Williams - Mr Gisonda, I thought leave to appear for
CPB had been granted to Mr Murdoch, not Mr Williams. Is there an issue with Mr

Williams appearing?

MR GISONDA: No. I understood the solicitors were named in the application for
leave, Commissioner.

COMMISSIONER: Mr Williams, you appear for CPB Contractors Pty Ltd?

MR WILLIAMS: That's so, Commissioner. Mr Murdoch KC is instructed in the
matter, but he's in another trial at the moment.

COMMISSIONER: Thank you for that. Who's appearing over there? Ms Hughes,
you're appearing for the CFMEU with Ms Fox?

MS HUGHES: Yes, Commissioner, with Ms Fox.
COMMISSIONER: And Ms Connolly, who are you appearing for?
MS CONNOLLY: For the CEPU, ETUQ and PGEUQ.

COMMISSIONER: All right. And Mr De Jersey, you appear as counsel for the
State of Queensland?

MR DE JERSEY: Yes, Commissioner, with Ms Brooks. With Ms Brooks.
COMMISSIONER: With Ms Brooks. I see.
MR DE JERSEY: Yes.

COMMISSIONER: I'm sorry we can't accommodate Ms Brooks at the bar table.
We'll try and see if he can do something after the break about that.

MR DE JERSEY: Thank you, Commissioner.
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COMMISSIONER: Mr Gisonda.

MR GISONDA: Thank you, Commissioner. Your terms of reference expressly call
for an inquiry into the Cross River Rail project in Brisbane, and today, we commence
that inquiry. The Cross River Rail case study will be one of the biggest and most
important case studies that you consider, and the themes and issues that emerge from
this case study are likely to sit front and centre of any report you ultimately prepare
at the end of this Commission of Inquiry. Before going into any detail about what the
case study will involve and some of the issues and themes, let me spend a little bit of
time explaining the economic, political and social background and context of this
project, because in that way, Commissioner, you can better understand, if I can put it
this way, the ambience of the circumstances in which the key players in this project
found themselves. And I'll start by going to the bundle that - the Graeme Newton
bundle, and I just want to show you one document there, which is at page 11 of that
bundle.

COMMISSIONER: This is the witness statement or some other bundle?

MR GISONDA: This is the bundle to the witness statement of Mr Newton. What
this diagram shows is - the blue track is the Cross River Rail project, and the maroon
track is the existing rail line. For a very long time, Commissioner, there was no
ability directly into the CBD for rail passengers to cross the river south to north, and
you'll see there the Merivale Bridge. That was opened in about 1978 by the
Bjelke-Petersen government. There'd been resistance, as you might appreciate,
particularly those businesses on the south side of the river, to this concept of
extending the rail line into the CBD, but the Merivale Bridge in 1978 facilitated that
cross-river passage.

If you fast-forward about 30 years, to 2008 or 2007, and can I take you,
Commissioner, to now the tender bundle, and I'll be sticking with this tender bundle
for a little bit of time now. Can you see, Commissioner, page 2, and can you see how
there's a red and yellow line. That's what we might call the Beenleigh line, and
beyond that it progresses through to the Gold Coast, and then we have a little further
north to that the Loganholme line and the Cleveland line. So those rail tracks service
what we might call the south-east of Brisbane, and they all come into the CBD
through the Merivale Bridge.

If, Commissioner, you could then go to page 7 of the bundle, this is a press release
from the then Minister for Transport and Main Roads, the Honourable Paul Lucas.

COMMISSIONER: You're going to tender all of this bundle at some point?

MR GISONDA: What I'm going to do is take you through the documents now, and
then at the end of that tender the bundle to give my friends the opportunity to raise
any objections to any of this material. Mr Lucas will re-enter the stage a little bit
later, but at this point in time, he's the Minister for Transport, and this is - it would've
been the last two or three weeks of the Peter Beattie premiership, and what's
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announced here is that a study will be conducted to determine how the city could
manage the massive growth in public transport demand, and that consultants Mansell
Parsons Brinckerhoff had been appointed to look at options for boosting rail capacity
in the city centre, including the potential for an underground tunnel. And he then
says - this is the sixth paragraph of this release, I quote from him:

"We already know that by around 2016, we'll face congestion on the Merivale Bridge
because of the massive number of new services we're putting on."

But also, he says towards the bottom of this page, that increased population growth,
coupled with the growing attractiveness of public transport, means that city train
patronage could increase by between 39 and 98 per cent by 2016. So that's the
essence of the problem. You have population growth, in particular - in all of
Brisbane, but in particular that south-east Brisbane catchment, and to the extent that
they are catching public transport by way of train into the city, there's a bottleneck
that everyone can see in about 2016 on the Merivale Bridge.

COMMISSIONER: This was 2007 or something? When was this press release?

MR GISONDA: This is 2007. It's not the first time that bottleneck had been
recognised, and in fact, perhaps if I can take you briefly to page 3 of that bundle.

This might be a little bit difficult to follow. But this was a map or a plan that was put
together in the late 1960s by some town planners who'd been brought out from South
Carolina, and you see that black line on the left-hand side, going over the river.

That's the Merivale Bridge, and then if you see this red line, again going over the
river on the right-hand side, that was a proposal for a second river crossing by way of
rail. Not a tunnel at that point, a bridge, but that -

COMMISSIONER: I think you might just need to shrink the map a little bit to
show the second crossing. Yes, I can see that.

MR GISONDA: And that's roughly the same spot where the Cross River Rail ends
up being constructed. So it was always, when you extrapolate these things out and
you do your studies, there comes a point where if you have certain levels of
population growth, that bottlenecks emerge and you need to increase your investment
in infrastructure.

Then at page 9 of the bundle, this is a press release from now Anna Bligh as the
Premier and the Minister for Transport is the Honourable John Mickel, and this is
announcing the release of that study that I took you to, Commissioner, that had been
conducted in relation to the rail needs of Brisbane, and in particular looking at the
feasibility of a cross-river tunnel. That study itself begins at page 11.

COMMISSIONER: What year is this? It's just a bit hard to read.

MR GISONDA: Sorry, this is 7 October 2008. This document is at page 11 of the
tender bundle. And if I can just highlight a few matters for you, Commissioner. At
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page 24, do you see in the middle of the page there's a table, and then under that table
there's a paragraph that says:

"The critical flow for rail capacity planning is peak-hour trips towards the CBD."

And table ES-2, which is the table that sits underneath this paragraph, shows a
projection of, in 2006, 44,000 passengers travelling into the CBD in the AM peak. In
2016, that jumps to 71,000, and in 2026, it jumps to 105,000, and they go on to
explain that sensitivity testing means that, depending on oil prices and the like, you
can have up to 30 per cent more. So that's the projection, and that's the issue or the
need that's sought to be met by this transport project.

COMMISSIONER: And I take it these demand projections don't take into account
the idea of 50-cent fares either.

MR GISONDA: They don't take into account that, and as you saw in Victoria, for
example - and it might have been more profound down there than here - it didn't take
into account, obviously enough, the COVID pandemic, where the normal projections
that you were seeing for public transport dropped significantly.

If you jump to page 41, under the heading 1.2.3, it explains that the population of
South East Queensland is expected to reach around 4 million by the year 2026, an
increase of 1.5 million, so that's the population strain.

COMMISSIONER: I think the Productivity Commission report we've got to take
into account has the figure of not 1200 people per week but 100,000 a year. So a bit
more than that, something in the order of closer to 2000 people per week.

MR GISONDA: That's right, as [ will come to later. The projections of where
population is going was understated at this time. Just very briefly - I won't detain you
much longer on this, Commissioner - but at pages 93 to 95, there are three shortlisted
options for design, but we can pass over that. And can I then go to page 149 of the
bundle, and this is a press release from 12 May 2009. There's a new Minister for
Transport, the Honourable Rachel Nolan, and she's announcing that the Federal
Government, in its budget, had announced $20 million for Cross River Rail, and that
was effectively to go into planning and preliminary matters of that kind.

Then over the page at page 150, you'll see there circled the Cross River Rail project
is declared to be a significant project by the Coordinator-General. The consequence
is that an environmental impact statement becomes necessary. And so what you see
here, Commissioner, is just the orthodox preliminary steps that a government takes in
order to progress a major infrastructure project where significant amounts of

money - [ mean, this is a lot of money, $20 million and the like, but in the context of
a big infrastructure project, significant amounts of money don't yet need to be spent.

At page 151 - this is October 2010 - an announcement from Cabinet, the State
Government of Queensland, that the reference design is being released to the public
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for consultation purposes, and you'll see, Commissioner, that the project starts to take
shape. So that document begins at page 152 of the bundle, and if I quickly show you,
Commissioner, at page 162, it identifies the station locations. That ends up not being
all of them, but at least at this point you have - I'll come to each of those stations in a
moment, but at page 167 you have the station design, telling the public about the

key - those stations that will be built underground. And then, at page 173, there's
information about the Exhibition station, which you will remember is north of the
CBD. Then at page 175, you have the Roma Street station.

At page 179 is the Albert Street station. They say there it's considered the most
important new station delivered by the Cross River Rail, which purports to

address - or to "establish a truly Central Station that addresses the public transport
shortage in the southern CBD". And then over the river to the south, on page 183, is
the Woolloongabba station. Page 187 is the Boggo Road station, and then at pages
191 and 193, they are some of the existing stations on the existing southern line that
will be updated as part of the project. But as I say, additional stations are added to
that list, including Dutton Park and Fairfield.

COMMISSIONER: Sorry, they're added later or they're added here?

MR GISONDA: They're not there, but the upgrade of those existing stations - if you
go back, Commissioner, to page 12 of Mr Newton's statement bundle, they end up
being the existing stations, south of Dutton Park, that are also updated as part of the
project. If you just look at page 11, however, Roma Street, Albert Street,
Woolloongabba, Boggo Road, Dutton Park, that's - Commissioner, you're going to
hear a lot about those stations in the course of the evidence.

COMMISSIONER: Which ones? Woolloongabba, Boggo Road and Dutton Park?

MR GISONDA: Dutton Park, Boggo Road, Woolloongabba, Albert Street and
Roma Street, and also, too, to some extent, an important extent, do you see the - just
north of the Roma Street label, do you see that yellow mark over the line there?
That's the northern portal. That's also a site that you'll hear some evidence about in
due course. And I'll come to, probably through Mr Newton, an explanation of

the - there were actually, I suppose, properly characterised, four different packages
of works, but how these two pages, more or less, demarcate two of the key packages
of works that we're interested in: tunnel works and surface works.

Then back to the tender bundle, please, and page 230. This is a press statement from
23 December 2010. That's two months after that reference design had been released
from the Premier and the Minister for Infrastructure and Planning, explaining that the
Cross River Rail project has topped - this is in the first line of the release - the Cross
River Rail project has topped the State Government's 2011 funding submission to
Infrastructure Australia. It notes that Infrastructure Australia had already recognised
the project by contributing 20 million towards the feasibility study. That's the works
that we've seen so far and the environmental impact statement that I'll take to you
presently.
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But then if you look at the project list at the bottom of the page, you'll see there are
two priority projects for the Queensland Government, and number one is Cross River
Rail. So that's effectively - this isn't entirely accurate, but accurate enough for our
purposes - effectively a funding submission through Infrastructure Australia to the
Commonwealth. This is our number-one project. We've got many, but our
number-one project, and we - that is we, the State of Queensland - welcome federal
recognition of that priority and commensurate funding.

Then at page 232 of the bundle, Commissioner, you will see an economic evaluation
report dated 28 April 2011, prepared, or commissioned, I should say, by the
Queensland Department of Transport and Main Roads, prepared by Deloitte. Let me
just highlight some matters in this document. At page 256, under the heading 5.2
Capital Cost Estimate, you'll see that the total infrastructure cost was estimated then
at $5.2 billion, excluding risk, and when an allowance for project risk and escalation
has been included, it takes you up to $8.4 billion, on the assumption that you'd have
construction between 2014 and 2019.

COMMISSIONER: Does that imply opening in 2019?

MR GISONDA: Yes, it must. Commissioner, perhaps if you go to page 260 next,
you'll see that the last entry in the table, Brisbane Statistical Division Population
Assumptions, in 2031, 2.65 million in Brisbane. That's understated. It's, I read, I
believe the estimate at the moment is in the vicinity of 2.8 million. But I'll get clarity
on that and bring that back to you, Commissioner.

And at page 263, table 6-4, that table at the top of the page, the first entry in that
table suggests that as at 2031, the introduction of the Cross River Rail project will
lead to a 22.6 per cent increase in total rail patronage, and the third entry there,
average rail trip time, a decrease by 2031, if you introduce Cross River Rail, of rail
trip time of 15.4 per cent. And when you increase rail patronage, there's an
assumption on the other side that that benefits motorists by taking more motorists off
the road, and so when you're doing cost-benefit analyses, you look at things like
travel time, rail patronage, benefit to motorists, environmental benefits as a result of
more people catching public transport and the like.

And that takes you then to page 326. As at April 2011 - this is the bottom half of the
text on this page - when you take an estimated present value of project cost of 4.5
billion, plus additional rolling stock costs and whole-of-life costs, you have a total
cost of $5.7 billion, and the consequence is a benefit-cost ratio of 1.42 when you
look at the core infrastructure cost, and then when you take into account the wider
economic benefits - that is, beyond the transport system, as I say, things like
motorists, environmental and the like - benefit-cost ratio of 1.63 for the project. I
think that's sometimes crudely expressed as for every dollar spent, 63 cents
value-add. So that's April 2011. And then in -
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COMMISSIONER: In other words, it's a good project because more trains can
come into the city and they're not going through the bottleneck of a bridge. And
everyone benefits.

MR GISONDA: Yes, less time on a train, more productive at work, more family
time, less cars on the road and those sorts of matters.

COMMISSIONER: Presumably that's why Infrastructure Australia had it as the
number one -

MR GISONDA: No, that's the funding submission from the Queensland
Government.

COMMISSIONER: Queensland, sorry.

MR GISONDA: They're saying, "As the State of Queensland, it's our number one,
and you should recognise it as such." Now, at page 329 - this is three months

later - this is the environmental impact statement that the declaration by the
Coordinator-General of Queensland precipitated. And I'll very quickly just show you
where the key parts are. At page 447 of this document - sorry, 447 of - yes, that's
right, of the bundle, the conclusion and key findings, you will see that - 7.1, the
heading Rationale for the Project, and you've got the first subheading Passenger
Increases, and then over the page at 448, the second heading there on that page,
Constraints in the Rail Network. And then at page 449, heading 7.2, Overview of
Project Benefits, and you've got essentially three, being transport, city building and
land use.

And just pausing there, you'll see when you go back to the reference design,
Commissioner, it's not just a train station; it's a hub around these stations that then
enable more development, what they essentially call development precincts, to
emerge in the vicinity of these stations. So city building and land use and then
economic benefits. So that's mid-2011, Commissioner. On 26 March 2012 -

COMMISSIONER: Just looking at that figure there at 450: deliver economic
benefits in excess of 9 billion for a benefit-cost ratio of 1.4 to 1.6. If your cost blows
out to more than 9 billion, at least on this analysis, then there's no economic benefit.
There might be other benefits.

MR GISONDA: Yes. Now, it's fair to say, and I'll say this as neutrally as possible,
but the project was, at all times - I think it's fair to put it this way, that there's
bipartisan acceptance of the bottleneck and of the problem, but the solution does not
command universal political acceptance. In March of 2012 -

COMMISSIONER: Despite it being an idea that had been around since the 1960s.

MR GISONDA: Well, that's - I think it's fair to say that the need and perhaps the
general locale of addressing the need has been around since the 60s, but these are big
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figures for any state. So jump forward about seven, eight months to March 2012, and
there's - the Campbell Newman Government is elected, and at this point, we're in the
second term of a federal Labor government. At page 472, I've extracted just the
necessary pages of the Commonwealth budget, and you'll see at 473 - and I've had
the key paragraph circled for you, Commissioner - the Commonwealth budget
provides funding for two key urban public rail projects: $715 million for Brisbane
Cross River Rail and $3 billion for Melbourne Metro. I'm going to say a little bit
about Melbourne Metro in a moment, but -

COMMISSIONER: Apart from a river, a very similar idea?

MR GISONDA: Yes. A similar idea, and similar difficulties in getting off the
ground. So at this stage - I'll put it this way: a Cross River Rail project of some kind
remains on foot in Queensland, and you've got a commitment of federal buy-in.

COMMISSIONER: And I think at this stage the documents you showed me said it
was going to cost 5.5, 5.6 billion dollars, something like that?

MR GISONDA: Yes, something in that order, and it comes up again - I wonder
whether there was also a - yes. Back at page 9 of the bundle, at the sixth and seventh
lines or paragraphs of this statement, this is the Premier of Queensland at the time.
She says that - after introducing it as a very large investment, she says:

"That's why we sought the support of the Federal Government when we submitted
this project on our list of priorities for the $20-billion Infrastructure Australia fund.
We can't build this without more than one level of government being involved, but
this is an example of the sort of visionary solution we can realistically consider when
we have a Federal Government that is prepared to work with the states."

So we'll return to that theme shortly, but it's perhaps quite obvious to say that it's an
enormous amount of expenditure for any state, and it's the sort of spend that a state
would seek to persuade a federal government to help contribute to. And there's
success, at least in 14 May 2013: a commitment from the federal Labor government.

The problem then comes about, I think, a week later, when Tony Abbott, who's then
Opposition Leader, travels up to Brisbane, and he's asked about the commitment for
Cross River Rail, and he is asked whether he'll make a similar commitment, and this
is at page 475. This is a news article at page 475, and Mr Abbott says no, he's not
going to fund it, and I'm not sure whether this was evident as at May 2013, but that
turns into a broader policy position, which is his government will not fund any urban
rail projects. So that means Cross River Rail and Melbourne Metro off the cards if
he's elected in later 2013. And he seems to have two positions, or two justifications.
One is that urban rail is not traditionally a federal responsibility, and secondly,
pointing to the dire - in his words - what he said was the - I'll withdraw the word
"dire" - the level of indebtedness of the Federal Government at the time. And so
there's a shift to funding road projects, and not rail.

CFMEU Inquiry — 17.03.2026 P-1165 Transcript by Law In Order



10

15

20

25

30

35

40

45

The problem, of course, Commissioner, is that it doesn't - you still have the
bottleneck problem, and in November 2013 - I'll just briefly mention this so that
you're aware of it - but the Campbell Newman Government proposes a different
project, and it's effectively - I'll call it a rail and bus tunnel. It's more or less still the
tunnel, more or less in that same location, but he claimed that his project would be
cheaper and it would also allow buses to travel alongside trains in the tunnel. But he
loses the next election in February 2015.

COMMISSIONER: He being Mr Newman?

MR GISONDA: Mr Newman. And in September 2015 Malcolm Turnbull replaces
Tony Abbott, and so the question becomes whether the policy position of not funding
urban - inner urban rail will continue. In June 2016 - I'll give you the answer to that
shortly. But at page 477 of this bundle, Building Queensland produces a summary of
a cost-benefit analysis that it had conducted. This request was made by the
Queensland Government in February 2016. It's released in June 2016.

So I think you can look at it this way, Commissioner: the Labor government wins
power in early '15. It goes back to its original conception of the project, so the
Newman bus/rail project isn't picked up. And at least with a change in Prime
Minister, there's some hope that they'll be able to persuade the Commonwealth
Government to have some buy-in to this project. So in February 2016, the business
case is requested of Building Queensland, and at page 478, you'll see there by way of
summary in that table a BCR of 1.21 at an estimated cost delivery of 5.4 billion.

At page 482, we have the Queensland Government budget handed down in June
2016, and if you go to page 492, you'll see in that third paragraph the Treasurer says
that he's announcing the State Infrastructure Fund will include a $50-million down
payment to kick-start the long-awaited Cross River Rail project because Cross River
Rail is Infrastructure Australia's number-one priority initiative for Queensland, and it
is the number-one infrastructure priority for the Palaszczuk government. The
$50-million down payment will establish the Cross River Rail Delivery Authority
and various other approval works and early and enabling works. And I'll shortly
introduce the CEO of the Cross River Rail Delivery Authority, Mr Newton, who's
giving evidence today.

COMMISSIONER: And that's the entity for which Mr O'Brien appears?

MR GISONDA: Yes. And there's also a commitment to $634 million - this is the
next paragraph - to roll out the European Train Control System, ETCS. Remember
earlier I said there's effectively four packages of works. That's the third package, the
ETCS, but that's less important for your purposes, Commissioner.

COMMISSIONER: I don't need to worry about that?

MR GISONDA: No, just other than noting it. You can skip over the key page in the
budget paper, which is at page 521, and go next to page 533. Perhaps before I do
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that, I'll - I said that I would look at Melbourne Metro Tunnel. Perhaps I'll segue to
that project now, for three reasons, essentially. One is, what was happening in
Queensland wasn't unique to Queensland, in this sense: at about the same time as the
Merivale Bridge opening, the City Rail - the City Loop Tunnel opened in Victoria,
and by around the same time, 2006 to 2008, there was a recognition that that was
going to reach capacity. There was an idea that was prepared by experts to the then
state Labor government that came up with a particular proposal for that tunnel. The
state Liberal government then came into power in 2010. It came up with its own
design, and then they too hit the Tony Abbott policy of no federal funding for urban
rail. Then in 2014, when Labor is returned, they go back to -

COMMISSIONER: In Victoria?

MR GISONDA: In Victoria - they pick up elements of its earlier design, as has
happened here, and decide that it's going to get built. It's effectively going to get built
largely through its own funding, without federal involvement. So point one is, what's
happening in Queensland is not necessarily unique to Queensland; it's a sign of the
times in which that project, and the Melbourne Metro project, came to be developed.

The second point to bring up the Metro Tunnel is that it was front and centre of what
this Commission has heard about in Victoria, being the Big Build. This was - I think
it was the biggest - of all the projects in Victoria, that was the biggest one, and if it
wasn't the biggest, it was certainly up there. Cross River Rail was Queensland's Big
Build. A huge project, a complicated project, in the CBD, in and around the CBD,
which is important, because you're in close proximity to a lot of workers and union
headquarters. The same concept: some surface works but a lot of tunnelling works,
lots of workers to be employed. So Victoria's Big Build was a lot of projects in the
end and a very big spend, but for your purposes, Commissioner, it's helpful, in my
submission, to conceive of Cross River Rail as Queensland's Big Build, an element
of Queensland's Big Build.

And the third thing I want to mention about Melbourne Metro is the question of
coverage. And this is an important point, Commissioner, as you would be well
aware, because one perspective might be that a lot of what you hear about, at least
insofar as conduct of the CFMEU occurring on sites where the AWU also has a
presence, comes down to the question of coverage. And I'll remind you,
Commissioner, that - and I'll come back to this point - that's not a problem that's
necessarily solved by changing the leadership of the union, and it's not necessarily
solved by having an administrator in charge of the union.

I say that only because - and I'll have to develop this in due course, but you'll recall
that Ms Schinnerl, when she gave evidence - this is at page 603 of the transcript. You
don't need to bring it up, but she gave evidence that the National Secretary of the
AWU had reported to her a conversation with Mr Zach Smith from the CFMEU, and
I'll just read this out. It says -

COMMISSIONER: Have we got the right - sorry.
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MR GISONDA: This is Mr Wheelahan asking:
"What was the means of resolution that had been proposed by Mr Zach Smith?"
And Ms Schinnerl says:

"Perhaps the AWU and the CFMEU could sit down and discuss a demarcation
agreement, and that may be a means of resolution to the problems we had been
having."

Mr Wheelahan asked:
"What's your view of that response?"

Ms Schinnerl] said:

"Quite frankly, I think that proves what I suspected all along, in that this exercise in
threatening violent and menacing behaviour has entirely been about coverage and a
coverage grab. If the solution of those problems apparently is to reach an agreement
over coverage, then surely the logical conclusion to draw is that that's what it was all
about all along."

Now, she's either right or wrong about that.
COMMISSIONER: Well, it depends where the coverage line is drawn.

MR GISONDA: It does. And if I take you to page 1127 of the tender bundle, this is
the greenfields agreement for the Melbourne Metro Tunnel. I want to show you how
it's structured, because it looks like a single greenfields agreement for the project,
and you'll hear about that in quite some detail this week, the concept of having a
single project agreement for the Cross River Rail project. If you go to page -

COMMISSIONER: The Cross River Rail project wouldn't necessarily be
greenfields, would it, if there's some renovation of the existing stations? But at least
the tunnel would be.

MR GISONDA: Yes, well, I'm not sure that's right.

COMMISSIONER: Maybe you're right. Maybe you're right. It is a greenfields
because there's just no construction going on on the existing -

MR GISONDA: No.

COMMISSIONER: Yes. Yes.
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MR GISONDA: At 1130. This is the outline. Do you see how it says, the second
sentence there:

"This greenfields agreement is in two divisions: a construction work agreement and a
tunnel work agreement."

And then it says:

"Each of the construction work agreement and the tunnelling work agreement has
different scope and application."”

And then if you go to page 1134, this is the construction work part of the agreement,
and you'll see at clause 2.1.1, it applies to and covers subparagraph (b), the

CFMEU - CFMMEU, I apologise, at the time - and subparagraph (c), the AWU. And
at paragraph 2.2.1, the works on the project that fall within the scope of the
agreement are the surface works, station box excavation and temporary support
works, and in situ structures within the stations.

COMMISSIONER: It's basically the station refurb. And station building too.

MR GISONDA: Station refurb, yes. Well, I think that's right. Then if you go to page
1200 -

COMMISSIONER: Which page, sorry?

MR GISONDA: 1200. This is the tunnelling division of the agreement. And you'll
see Coverage at 2.1.1: AWU only. Then you'll see at clause 2.2.1, the works are
those that fall within the scope of tunnel and cavern excavation associated works,
which are tunnel boring, the use of road headers, excavation, operations of slurry
plants and tunnel lining and excavation of shafts. So it's probably right to say that
there's a split there between tunnelling works and station works.

COMMISSIONER: And the CFMEU has no coverage of the tunnelling works?

MR GISONDA: Correct. And you'll hear evidence later this week about how that is
orthodoxy in this country, and I'll also be saying some more things shortly about
coverage. Then can I take you back to continuing now the chronology in
Queensland. And we had the budget paper, budget commitment, in -

COMMISSIONER: Just go back to the coverage for a second, Mr Gisonda. You
might be coming to this, but are you coming to the point that one way of resolving
this issue, if the Commission finds that this is an issue, this demarcation, is not
simply to have it resolved in an industrial sense - that is, an industrial tribunal work
out where the demarcation lies - but perhaps changing the rules? Is that -
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MR GISONDA: Well, the difficulty - and I will come to it, at least at hopefully not
too superficial level towards the end of this opening address - is the AWU has
extensive coverage.

COMMISSIONER: Yes.

MR GISONDA: And any attempts to lessen that coverage will meet the resistance
of the AWU. That's a key issue that needs to be grappled with, and it's been an
ongoing issue. That probably doesn't quite answer your question, but when I take you
to some of the provisions in the rules shortly, you will see where the tension lies. But
what [ want to submit to you now is that it's hard to see how that tension can lie in
tunnelling.

COMMISSIONER: I see.
MR GISONDA: And in roadworks. So that bit seems clear.

COMMISSIONER: So we don't need to change the rules at least in relation to
roadworks and tunnelling, because the rules are clear.

MR GISONDA: Yes.
COMMISSIONER: They just haven't been enforced.

MR GISONDA: Yes. Well, that's certainly the AWU's perspective. Seems to be
industry's perspective, and it was, you'll see very shortly in the evidence, one of the
key problems in the enterprise bargaining that went on for this project.

COMMISSIONER: The Cross River Rail project?

MR GISONDA: Cross River Rail, yes. Now, I'm not across how the bargaining took
place in Victoria, but the solution there of AWU only in tunnelling works is the
orthodox solution, and you saw the CFMEU were given coverage on the project, the
remainder of the project; just not in tunnelling.

COMMISSIONER: And I suppose it's a nice question where the tunnel meets the
station. There might be a very slight demarc there, but otherwise it's clear.

MR GISONDA: Yes. And one suspects that the CFMEU saw the coverage that it
did obtain in the Melbourne Metro Tunnel as a win in that sense, because if we're
interpreting that correctly, which is station works have the CFMEU, then at least
optically, and as a matter of reality on the ground, CFMEU members and reps are
underground.

COMMISSIONER: I thought Mr Watson's evidence was - and I could have this
quite wrong, but I thought he said something along the lines of the Myles brothers
came down from Queensland in 2016 - I could have the date wrong - and they
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launched on a campaign that, despite the traditional and well-understood
demarcations in terms of coverage in tunnels - or, in fact, I think Mr Watson said
AWU work - they were determined to ignore that and just impose themselves on
work that had been - that was, in law, work that they couldn't cover.

MR GISONDA: And that might be another way of saying that, at least in Victoria,
the CFMEU had obtained for itself a level of power vis-a-vis the AWU that was
much stronger than it has been up in Queensland, and the Cross River Rail
represented a manifestation of that attempt by the Queensland branch to replicate, at
least to some extent, what they saw as the Victorian division - sorry, the Victorian
branch achieving, with some degree of success - not total success, but they saw some
degree of success in Victoria and were hoping to emulate that up here, and one way
that they sought to do it was to encroach upon what the AWU would see as its
traditional territory: coverage for civil works here in Queensland.

COMMISSIONER: Civil works more generally, or are you just talking about
tunnelling?

MR GISONDA: You can say civil works generally, because you'll see case studies
on other infrastructure projects, so you can say civil more generally, but at least as
far as this project is concerned, what I'm calling the Queensland Big Build, it's
sufficient to focus on tunnels. It's a fight about tunnelling, presumably because this
was the Big Build going on in Queensland, so if they gave up tunnelling, they're
giving up the Big Build coverage.

COMMISSIONER: But when you come or whoever comes to open the case studies
on Toowoomba Second Range Crossing and Centenary Bridge, the same dynamic
will be at play?

MR GISONDA: Yes, and Mr Vince Sanfilippo, who's a witness this week, he's only
giving evidence about Cross River Rail this week, but he also had experience on
other infrastructure projects with that same dynamic. But the Queensland budget in
2016 earmarked funds for the Cross River Rail Delivery Authority, then at page 533
of the tender bundle -

COMMISSIONER: You can come to this later, and maybe it's something Mr
O'Brien can answer or maybe it's something Mr Newton can answer, but why was
there a need to set up the Cross River Rail Delivery Authority? Why did the relevant
department, the Department of Transport, Department of Public Works, whatever it
was, just not contract with the builders?

MR GISONDA: Well, I'm sure Mr O'Brien and/or Mr Newton can assist you, but I
think I can give you - I don't want to say a better answer, but I can give you the State
Government's answer in these explanatory notes which I'm now taking you to, which
is at page 533. So the bill was introduced. These are the explanatory notes, and you'll
see there that, after some preliminaries about the project and the benefits it will bring
and that the achievement of the policy objective is to set up the Cross River Rail
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Delivery Authority that is said to operate - this is midway through the bottom
paragraph: it will operate outside of the political framework with an independent
board while still being subject to the oversight of the Queensland Government.

But over the page at 534, you see there alternative ways of achieving policy
objectives, and there are three options there. One is the Delivery Authority. That's
option 1, and that's stated as the preferred. Option 2 is a project office within a
government department. Option 3 is a company incorporated under the Corporations
Act. The next paragraph they say:

"In identifying the preferred delivery mechanism, Queensland Government
canvassed national and international projects.

And they identified that in New South Wales and Victoria, you have statutory
authorities. So that's in line with the Delivery Authority here. They say after those
bullet points that the case studies identify that there is no consistent model adopted
for the delivery of major projects, because they also referred to UK bodies that were
a limited liability company and also a departmental body in the United Kingdom. But
they say the outcomes being sought for the major project in the jurisdictional setting
ultimately determined the preferred governance model. They say the Queensland
Government considered that the global trend over recent years has been towards
statutory bodies or companies as opposed to a project office within a government
department.

COMMISSIONER: I just wonder whether that's a good idea. It probably doesn't
much matter for our inquiry, but the public have got a right to congratulate the
minister who brings the project in on time, on budget, and say, "Well done, you get
another four years," or to criticise the minister and the government if they don't. |
don't understand why you would want to not allow the public to directly hold the
government to account in terms of public infrastructure of this size and send it off to
some body that is independent but with oversight. Just diffuses the responsibility that
the public are entitled to expect from the ministers and the government who
implement - identify and implement such a project. But anyway, it probably doesn't
much matter for our inquiry, does it, really? Or are you going to tell me that it does?

MR GISONDA: No, I was about to tell you I don't think it matters for the purposes
of this inquiry. But just to complete, round out the discussion, here are the
enumerated benefits of the model they went with, at the bottom of the page, why it's
the preferred model, which is it enables collect information making in the
performance of its statutory functions, including the possible participation of other
governments; perpetual succession; a level of separation from government and
political cycles. So perhaps that's the counter to what you had just -

COMMISSIONER: That's what you don't want, because the public needs to hold
someone to account when someone is spending this much money. But anyway, it
doesn't matter. It's beyond - you say it doesn't matter, so -
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MR GISONDA: Has the ability to specify land acquisition powers. Has the ability
to involve project partners from outside Queensland Government. Reports directly to
the minister, rather than through a department. It has increased flexibility for
resourcing, including attraction and retention of a quality team. And at page 539,
that's the Act that's passed in passed in December 2016 and commenced operation in
early 2017. Let me then show you page 586. This is the appointment of

members - this is March 2017 - appointment of members to the board. Paragraph 3. I
said he'd re-enter the stage. That's the Honourable Paul Lucas, the first Transport
Minister that we looked at at the start of this address. He is made the chair.

COMMISSIONER: Back in 2007 or something like that?

MR GISONDA: Yes. And then there's three other appointments there in paragraph
4. And then the fifth appointment is over the page at 587, Ms Mary O'Kane. And
before we adjourn, Commissioner, I'll just take you to one more document.

COMMISSIONER: I don't see Mr Newton's name. Mr Newton is the CEOQ, is he,
not a member of the board? Yes.

MR GISONDA: The CEO. So board first, then CEO is appointed. 588 is the budget
speech in June 2017, and at page 598, this is the big decision made by the
Queensland Government, at page 598. The Federal Budget - this is reading from the
top:

"The Federal Budget ignored Queenslanders and ignored funding requirements for
Cross River Rail. To date the Turnbull Government has committed only to provide
$10 million to help fund some pre-construction planning costs. While the Federal
Government dithers and delays its decisions, we cannot wait any longer. Mr Speaker,
I can confirm today that the Palaszczuk Government will fully fund the delivery of
the State's highest priority infrastructure project: Cross River Rail."

And then towards the end of this passage here:

"The project's total capital cost is forecast to be 5.4 billion. This budget commits 1.95
billion over the forward estimates, in addition to the 850 million already funded in
previous budgets." Now, I couldn't quite work out - I got close to 850, but I couldn't
quite work out all the 850, when you include the European system, which I think was
637 million or thereabouts. But the short point is - sorry, I'll just read on:

"Queensland deserves to get its fair share of infrastructure funding from the Federal
Government, especially for Cross River Rail. It's not too late for the Federal
Treasurer to make a contribution."

But the significant point is that the project is going ahead and Queensland is
committing to fund it by itself, and, [ mean, it's a high-stakes project anyway, but
enormous stakes now for the State Government that's choosing to fund this project
on its own, remembering what I said - sorry, remembering what I took you to earlier,
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the recognition at the start that this was going to be a very difficult project to fund
without federal funds.

COMMISSIONER: And if you just go a bit lower down, I don't know if this is the
way it works, it looks like this budget, the capital program, included 2.8 billion that
year towards Cross River Rail, plus 850 that had already been spent, which makes it
3.65, and then going back to where you took me to, the 1.95 over the forward
estimates, gets to you just over that 5.4 billion, maybe 5.5. Anyway, we're out by 100
million. So is that the way I read it, that we're spending 3 billion, 2.8 this year; we're
going to spend 2 billion over the forward estimates, 1.95, actually; and we've spent
almost a billion, 850, to date? Is that the way it works or -

MR GISONDA: No, I don't think so.
COMMISSIONER: Right.

MR GISONDA: I think the way it works is - so 2.8 is 1.95 billion, plus 850 takes
you to 2.8.

COMMISSIONER: I see. Yes, I see.

MR GISONDA: And 1.95 is the forward estimates. So the main spend will start
when you have - when the projects are let, essentially.

COMMISSIONER: When, sorry?

MR GISONDA: When the projects are let. When you have contractual
requirements.

COMMISSIONER: I see. Yes.
MR GISONDA: That's when you're start getting the real funding outlay.

COMMISSIONER: Yes, I see. When Mr Williams' client starts sending some
invoices.

MR GISONDA: Yes, that's right.
COMMISSIONER: But in any event, the important figure there is 5.4 billion.
MR GISONDA: Yes.

COMMISSIONER: Which seems to have come down from that figure three years
earlier, which was 5.5 to 5.6.

MR GISONDA: And Mr Newton will do a much better job of - the figures go up
and down a bit at the start. They're going to go up as costs balloon.
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COMMISSIONER: Yes.

MR GISONDA: But it's to do with what you include within your reporting, and I
might - if you're still interested in that, I'll leave it to Mr Newton.

COMMISSIONER: That was one thing I wanted to raise with you at some point,
but maybe I can wait for Mr Newton. I read in his statement he said the current cost
is close to 10 billion, but then The Courier-Mail said this morning 19 billion, almost
double.

MR GISONDA: Yes.

COMMISSIONER: So anyway, someone can square those.

MR GISONDA: And a 19-billion figure was the subject of a State Government
press release I think in about October last year, and that figure also appears on the
Cross River Rail website.

COMMISSIONER: Okay.

MR GISONDA: Mr Newton can explain that.

COMMISSIONER: So we've got to a stage - but is the other information in The
Courier-Mail accurate, that this is where this project was supposed to start operation
this year, 2026, but it's now scheduled to start in 2029?

MR GISONDA: I think that's right, yes.

COMMISSIONER: Well, I won't ask Mr Newton that.

MR GISONDA: It sounds broadly correct.

COMMISSIONER: And it's gone up from a $5-billion cost to 10 billion, maybe 20
billion. We'll see what Mr Newton says. All right.

MR GISONDA: Is that a convenient point, Commissioner?
COMMISSIONER: Yes. We'll adjourn until 25 to 12.
<THE HEARING ADJOURNED AT 11.25 AM

<THE HEARING RESUMED AT 11.35 AM

COMMISSIONER: Mr Gisonda.
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MR GISONDA: Thank you, Commissioner. Apologies for that. So before the break,
we were looking at the federal - sorry, State Budget announcement that it would - the
State would fund the project alone. And the budget paper is at page 618.

COMMISSIONER: This is the 2016/17?
MR GISONDA: 17/18 budget.
COMMISSIONER: 17/18.

MR GISONDA: So in June 2018. And you can - I'll just tell you where the key page
is. It's at page 631, but we can - well, actually, this might help answer the question
that you had. The second-last paragraph of that page, you have the 1.952 billion over
the forward estimates, and I think the forward estimates is three years, I think,
Commissioner, and then you'll see in future budgets, the State Government will
allocate a further 2.597 billion. So that's how you get to the 5.4 in total. I might,
before leaving this budget paper, just show you page 632. You can just see the
reference there to Queens Wharf Brisbane.

COMMISSIONER: Sorry, which page? 6327
MR GISONDA: 632, over the page:

"The Queens Wharf Brisbane development is a $3-billion capital investment. The
successful proponent, Destination Brisbane Consortium, will deliver that project.

I'll say some things about Queens Wharf very shortly. That was a big issue in this
Cross River Rail project, the industrial arrangements that had been made on that
project.

COMMISSIONER: That set the benchmark for the CFMEU pattern agreement in
CPD Brisbane.

MR GISONDA: Precisely, yes.

COMMISSIONER: I think we heard some evidence that it was then - I can't
remember who it was - someone said that then became the agreement that was used
for the first BPIC in the Cairns Convention Centre.

MR GISONDA: I think that's right, Commissioner.

COMMISSIONER: Mr Long, maybe.

MR GISONDA: Now, at page 636, this is the project evaluation prepared by
Infrastructure Australia, the federal body, dated 19 July 2017. Just that summary on

that first page, the second paragraph, their view was that they had not included the
current proposal for Cross River Rail as a project on their priority list at that time
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because it considered that the benefits of the proposed project as set out in the
business case are significantly overstated and that the cost of the project as currently
presented were likely to exceed its benefits.

And over the page, at 637 at the top of the page, they identify some material
concerns they have with the key aspects of the business case, including patronage
projections, quantification of projected benefits, which they say appear to
substantially overstate the benefits expected to accrue to road users, and so on. But
that's just - I just mention that so you're across the Commonwealth position, at least
as far as Infrastructure Australia is concerned. And then at page 643, in August
2017 - so that's about two months later - the Queensland Government authorises the
release of its business case, prepared by Building Queensland. That's at page 644.

If you go to page 649, just while we're in this document, that might be an even better
map for you to just follow precisely what the project involved and where it's situated.
Unlike the previous map that I showed you, the river is easier to see there. And what
that also shows you, Commissioner, is where the two portals are on the south and
north side. I'll just tell you that the benefit-cost ratio is summarised at page 664.

COMMISSIONER: Is the tunnel portal just a fancy word for saying that's where
you begin drilling and digging the tunnel and that's where you end it?

MR GISONDA: Yes. Is it fancy? It's just a portal. But yes, okay. Yes. That map
shows you the two places where we start to go underground and then come out again,
and you've got some usage figures at page 822. This is a very long document,
Commissioner, and I want to just point out something else that's separate to the
cost-benefit analysis, but, yes, usage figures at page 822. At page 843, you have the
results of the cost-benefit analysis. And then if you can go to page 854 -

COMMISSIONER: What do you want me to take out of 8227

MR GISONDA: That's just the business case emanating out of Queensland. You'll
remember we discussed that the key - one of the key metrics when analysing the
benefit of a rail project is the likely increase in patronage on the rail and the offsite
benefit or other side benefits to motorists. And This is where you just see the figures
at page 822 and 823. So, for example, if you look at page 823, you will see that table
there, which looks at the two-hour morning peak. The first entry is Car. In 2036, the
introduction of Cross River Rail is said to lead to a 3.1 per cent decrease in car
usage. And that feeds into the cost-benefit analysis ratio at page 843.

But I want to show you page 854, and heading 8.5. What we see here is, brief as it is,
an articulation, at least for the - one of the first times that I can see in the public
documentation that's released, an appreciation of the possible industrial relations
risks. And if you go to page 844, do you see that table there? The second risk is
industrial relations risk. It describes the risk, which is industrial action causing delays
and costs, the consequences of delays and costs to the project, and then the
mitigation is:
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"Clearly identify industrial relations requirements in the contract and identify
through procurement how tenderers will successfully engage and manage this risk."

So I don't say this critically, Commissioner, but that's a - and it might not be the
objective or the main point of the business case, but that's quite an unsophisticated
way of supposedly mitigating against industrial relations risks.

COMMISSIONER: Did you say sophisticated or -

MR GISONDA: Unsophisticated. Let me say two more things about Queens Wharf,
and then I might park the coverage issue for the moment, park some further
observations, call Mr Newton, get into the evidence, and then after he's given
evidence return to some matters by way of submission, hopefully by then with the
benefit of the context of Mr Newton's evidence. But I just want you, Commissioner,
to understand this first, because it will assist in making some sense of the events,
particularly in 2018 and 2019.

If you go to page 1525, this is an article that was published in The Courier-Mail. The
title is Queens Wharf Carpenters to Earn 300,000 a Year. Note the date: September
2018. Note how it says that carpenters - this is the first paragraph of the article:

"Carpenters working on the project will get up to $288,000 a year to make sure they
don't strike. The astonishing deal is contained in a confidential enterprise bargaining
agreement brokered by the CFMMEU and leaked yesterday to The Courier-Mail."

Then over the page, see that third paragraph:

"A greenfield project agreement has been brokered by the powerful and strike-happy
CFMMEU with the Queens Wharf Consortium, Star Entertainment Group and Chow
Tai Fook as part of a deal to minimise industrial disputation."

Then if you look at page 1530, this is the agreement between Multiplex and the
CFMEU for the Queens Wharf project, dated June 2019, and when trying to work
through that curiosity, Commissioner, of what's said to be a confidential greenfields
project agreement with the consortium of Star Entertainment Group and Chow Tai
Fook in September 2018 and an agreement with Multiplex in June 2019, what is
likely to have occurred, Commissioner - and this will be a matter that will need to be
explored in more detail in future case studies, but what appears to have happened is
that the CFMMEU, at that stage, entered into negotiations with the consortium,
which I think from the budget paper that you took you to earlier was Destination
Brisbane Consortium. They negotiate an agreement with the union, and then
tenderers for the job, including Multiplex, are asked to adopt the agreement in the
form that had already been negotiated. And that's an important - remember, this is,
according to The Courier-Mail - their words, not mine - that secret deal is done in
early September 2018, and the key meetings, some of the key meetings, on the Cross
River Rail project are late 2018, early 2019.
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COMMISSIONER: So everyone understood at the time that the Cross River Rail
agreements were being negotiated that this was the going rate?

MR GISONDA: Yes. Well, I think the correct position is that at least the going rate
was certainly publicly available in June, which I think -

COMMISSIONER: June 2019?

MR GISONDA: June 2019. Multiplex might not have been the first enterprise
agreement for Queens Wharf. I think there were some that were approved a month or
two earlier, possibly, but by mid-2019 they're public. The extent to which the union
was showing around its in-principle or other agreement with the consortium, I'm not
sure at this stage. Does that make sense? I think with those background matters,
Commissioner, if it's convenient, I might then call Mr Graeme Newton, who, as |
said, was and remains the Chief Executive Officer of the Cross River Rail Delivery
Authority.

COMMISSIONER: What do you propose to do with the documents?

MR GISONDA: I will seek to tender the bundle as a whole at an appropriate time,
most likely tomorrow.

COMMISSIONER: Tomorrow. All right. And that gives everyone at the bar table
to see whether they might have any objection to the receipt in evidence of anything
in your bundle of additional documents.

MR GISONDA: Yes. So, Commissioner, I call Graeme Newton.

COMMISSIONER: Is Mr Newton in the body of the courtroom? I think he is.
Would you come to the witness box, Mr Newton, please.

<GRAEME WILLIAM NEWTON, SWORN

COMMISSIONER: Please be seated, Mr Newton. Have you got everything you
need there? A glass of water? Statement? Have you got enough room?

MR NEWTON: Thank you. Thank you, Commissioner.

COMMISSIONER: Mr Gisonda.

MR GISONDA: Could you please tell the Commissioner your full name and -
COMMISSIONER: Tell me, Commissioner, or tell me, Mr Newton?

MR GISONDA: I thought I said, "Could you please tell the Commissioner" -

CFMEU Inquiry — 17.03.2026 P-1179 Transcript by Law In Order



10

15

20

25

30

35

40

45

COMMISSIONER: "Tell the Commissioner", sorry.

MR GISONDA: I'll start again. Could you please, Mr Newton, tell the
Commissioner your full name and your occupation, please.

MR NEWTON: Graeme William Newton. I am the CEO of Cross River Rail
Delivery Authority.

MR GISONDA: And you have received a notice requesting that you prepare a
statement for this Commission; is that right?

MR NEWTON: Yes.

MR GISONDA: And in response to that notice, you have prepared a statement that
is sworn on 9 March 2026; is that correct?

MR NEWTON: Yes.

MR GISONDA: And accompanying that statement is a bundle of documents which
includes exhibits 1 to 122, page numbered 1 to 424; is that right?

MR NEWTON: Yes.
MR GISONDA: Commissioner, I tender that statement and accompanying bundle.

COMMISSIONER: Are there any objections to the tender of Mr Newton's witness
statement? No? And how many annexures are there, Mr Gisonda?

MR GISONDA: 122.

COMMISSIONER: The witness statement of Graeme Newton dated 9 March 2026,
61 pages, 520 paragraphs, with 122 annexures, GN-1 to GN-122, will be

exhibit - what am I going to call it, Mr Gisonda? If I call it GN, it might be confused
with the annexures. Do I call it GXN-1?

MR GISONDA: GWN. Yes.

COMMISSIONER: GWN-1.

<EXHIBIT GW-1 WITNESS STATEMENT OF GRAEME NEWTON DATED
9/03/2026, 61 PAGES, 520 PARAGRAPHS WITH 122 ANNEXURES GN-1 TO
GN-122

MR GISONDA: Thank you, Commissioner. Mr Newton, could you begin by telling

the Commission a little bit about your background and, if it assists - do you have a
copy of your statement there?
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MR NEWTON: Yes.

MR GISONDA: If it assists you to do so, I just remind you that your CV begins at
page 2 of the bundle of documents that are attached to your statement.

MR NEWTON: I'm currently the CEO of the Cross River Rail Delivery Authority.
I've worked in and around government for quite a few years. I've worked mainly in
the project world of government, and historically I've held CEO positions with other
SPVs or special purpose vehicles and statutory authorities, and I've previously been a
Director-General and the Coordinator-General for the Department of State
Development. I worked with Stanwell on a project for a peeking power station, and I
was the Queensland of the CEO of the Queensland Reconstruction Authority for the
flood recovery post the 2010 and 11 floods through to 2014. I had a period as a
senior partner at Deloitte for three years, where I was the lead partner for the
Queensland Government before coming back to undertake this project. I've been in
this role since 2017, when the authority was first set up, and continue to be in the
role.

MR GISONDA: And it's correct, is it, that initially you were placed on secondment
from Deloitte to act as CEO on an interim basis in about June 2017, and then in
August 2017 you were announced as the permanent CEQ; is that right?

MR NEWTON: That's correct, yes.

MR GISONDA: And how did that come about, your application and selection as the
CEO of this authority?

MR NEWTON: I - I would assume my historical knowledge, you know, within
government circles, as well as having led statutory authorities, and in fact I was the
Director-General and Coordinator-General when you referred earlier to when the
project went through its early stages and was declared a project of significance and a
major project, so back in 2010. So I was quite familiar with the project, and I was
approached in order to get the project mobilised when the government first
announced its funding.

MR GISONDA: You say in your statement at paragraph 17 that the responsible
ministers for the project changed over time, and can I just confirm with you that,
from the beginning, that is, 1 January 2017, until 19 September 2019, the responsible
minister there, that is, the person occupying those roles, was Jackie Trad; is that
right?

MR NEWTON: That's correct, yes.
MR GISONDA: And then from 20 September 2019 to 11 November 2020, the

relevant minister was - although that might not be strictly correct, the end date, but
up until the election in 2020, the relevant minister was Kate Jones?
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MR NEWTON: That's correct, yes.

MR GISONDA: And then after the election, and there might have been some acting
arrangements or the like until they formalised the administrative arrangements for

responsible minister, Mark Bailey was the Minister for Transport and Main Roads; is

that right?
MR NEWTON: Yes.

MR GISONDA: And then in December '23, he was replaced with Bart Mellish; is
that right?

MR NEWTON: Yes.

MR GISONDA: And then after the most recent election in October 2024, he was
replaced with Brent Mickelberg; is that right?

MR NEWTON: Yes.

MR GISONDA: But for all intents and purposes, since November 2020, it's
whoever has occupied the portfolio of Minister for Transport and Main Roads -

MR NEWTON: That's correct.

MR GISONDA: - had ministerial oversight of the authority. Could I very briefly
just take you to the Act, which I'll just bring up on the screen for you. Page 539 of
the tender bundle. That's the legislation that governs the authority and your role; is
that right?

MR NEWTON: Yes.

MR GISONDA: And very briefly indeed, page 548, section 12, that sets out the
main functions of the authority; is that correct?

MR NEWTON: Yes.

MR GISONDA: And at page 551, section 14, that's the powers of the authority,
including entering into contracts or arrangements and engaging consultants or
contractors. That's correct, isn't it?

MR NEWTON: Yes.

MR GISONDA: And then at section 16 on page 552, the minister may give a
written direction to the authority about the performance of its functions or the
exercise of its powers; however, subsection (2), a direction must not be about the
content of any advice or recommendation given by the authority. Are you able to
explain at all what subsection (2) means?
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MR NEWTON: Look, I'm not familiar with that of recent times. I'd probably need
to get advice.

MR GISONDA: That's okay.
MR NEWTON: Yeah.

MR GISONDA: And then at page 561, you have the board of management; at
section 30 and section 31, the functions of the board, and those functions include,
among other things, at subsection (d), to report to the minister about the performance
of the authority's functions. And then at page 569, section 49, that deals with your
appointment; is that right?

MR NEWTON: Yes.

MR GISONDA: And you are able to be - you have a fixed-term appointment - this
is in section 52 on page 571 - of five years, but you are able to be re-appointed.

MR NEWTON: Yes.

MR GISONDA: And back to section 50, you are responsible for the day-to-day
administration of the authority -

MR NEWTON: Yes.
MR GISONDA: - including employing persons and engaging contractors.
MR NEWTON: Yes.

MR GISONDA: So in that sense, the customary roles and responsibilities of a CEO.
Can [ take you to the bundle accompanying your statement and page 7 of that bundle.
This is the position description for the CEO role that was published at the time you
took on the role, and if you go to page 8, please, and look at the section of Key
Responsibilities, if you see number 3, one of your key responsibilities is to engage
with key stakeholders in the private and public sectors, to secure funding and
stimulate the market to maximise bid participation. I want you to just explain to me
what you understood your role to be in relation to the securing of funding.

MR NEWTON: In relation to securing funding, that's securing funding from
government under the Cabinet budget review process, as well as in the budget
process, but equally with this project, there was a public-private partnership
component to it, so as part of the tender process, private finance was to be brought
into the project as well.

MR GISONDA: And, sorry, is that why, when we see later what one of the - some
of the material that's put out by the CIMIC group or the consortium that was
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ultimately successful, they talk about their ability to finance aspects of the deal.
That's in the context of that PPP arrangement.

MR NEWTON: Yes, yes. So the tunnel and station contract had a - was a PPP
contract which had private funding in it.

MR GISONDA: Could we now briefly talk about the different packages of works,
and if we could go to - we'll do this better in a moment, but if you go to, just for the
moment, page 11 of the bundle accompanying your statement. Is it fair to describe at
a very high level that these stations - put Dutton Park to one side for the

moment - that these stations, Boggo Road, Woolloongabba, Albert Street and Roma
Street, those stations being in between the two portals, those stations and the line in
between the two portals are essentially the TSD package of works?

MR NEWTON: Yes.

MR GISONDA: And then on the next page, page 12, I think we include Dutton Park
on the previous page and then these stations. As far as stations go, and works to
improve those stations, those stations plus the Exhibition station back on the
previous page are effectively the RIS package of works. Is that broadly correct?

MR NEWTON: Broadly. The RIS package took in a wider scope as well. It
undertook some stabling yards and brownfield rail, and then that scope of work was
expanded to include a further stabling yard and some other works. But in broad
sense, the surface rail was with the RIS package and the underground works were
with the TSD package. The RIS group also do the integration work, so they do do
some works in the tunnel once the tunnel's complete, but it gets a bit complicated,
SO -

MR GISONDA: Yes. So at paragraph 55 of your statement, which is on page 9, you
explain the TSD package, and that means the tunnel, stations and development
package.

MR NEWTON: Yes.

MR GISONDA: And then at paragraph 60 over the page, you've got the rail
integration systems package explained, RIS.

MR NEWTON: Yes.
MR GISONDA: And that's what you just mentioned, the concept of integration,
integrating the systems. And then, just for completeness, paragraph 65 on that same

page, there was a third package, the European Train Control System.

MR NEWTON: Yes.
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MR GISONDA: And just if you can, very briefly, just explain what that package of
works involved.

MR NEWTON: It has evolved, but in the first instance it was about providing
digital signalling to the rail network. In the tunnel, you need to use digital signalling
as a practice, but it's also being used as an opportunity to enhance the signalling
across the wider network. That includes doing a test bed out on the Shorncliffe line
and then also doing work further south of the tunnel. So from the southern portal to
Moorooka is some work there, and the State Government has further expanded that
scope of work being managed by others, but it will be rolled out across the network.
So it's essentially a digital signalling, overcoming the line-wide - the lights that you
would see normally, but that will evolve over time.

MR GISONDA: And then finally what we might call a fourth package of works at
paragraph 71 on page 11, you have some new Gold Coast rail stations?

MR NEWTON: Yes, three new stations on the Gold Coast.

MR GISONDA: And those stations are on the rail line that ultimately finds its way
onto the new tunnel.

MR NEWTON: Yes.

MR GISONDA: And I think, Commissioner, for your purposes, we can say that
most of the activity - sorry - yes, most of the activity occurs on TSD sites, if [ can
call it that, followed by RIS, and then there's the odd skirmish here or there on the
Gold Coast station site. But we can now put to one side, I think, Commissioner, the
ETCS.

COMMISSIONER: Put what to one side, sorry?

MR GISONDA: The ETCS package. So we understand how the procurement
process worked, if we go to page 9 of your statement, and we'll just use the TSD
package of works as an example. Paragraph 56(a), you say that the first thing that
happened, commencing on 5 September 2017, was the identification of entities to
participate in an EOI stage, expression of interest stage, and that the Delivery
Authority identified and invited suitably qualified and capable organisations to
participate in submitting an EOI. The EOI was formally released on 27 September
2017, and responses were submitted by November 2017. What sort of information is
contained in an EOI proposal at that early stage?

MR NEWTON: So an expression of interest, you're looking to try and get as broad
a reach in the market as you can, obviously looking for some competition in your
bids. These are quite large projects, so it takes consortia a little while to form up. We
were fortunate Sydney and Melbourne had already been through a bid process, so
there was sort of - some consortia were already partially formed.
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COMMISSIONER: What was the Sydney project? The North West?

MR NEWTON: North West but also Sydney Metro, the one that came into the city,
yeah. And so there were consortia that were sort of operating with each other, but
really we needed to go and engage with them. So that was in that early stage with the
engagement. We then had a broad industry briefing. There was about 500 people
attended that across the board. So there was a fair bit of interest, and then we put out
the expression of interest. In the expression of interest document, you're looking for
things like track record. You're not trying to be too restrictive at that stage, but you're
trying to put a pretty solid signal that the nature of the scope, the intent of the
delivery, and you're wanting contractors and their consortia to start to form up and
demonstrate that they have the wherewithal to deliver a project of this scale. So it's
fairly broad, and it's really drawing on demonstration of past experience.

MR GISONDA: And at page 936 of the tender bundle, there's a media release from
20 February 2018, and that announces that for the TSD works, which is described as
a public-private partnership consortia shortlist, there were three consortia

identified - Pulse, Qonnect and CentriQ partnerships, and then for the rail integration
systems alliance, there were two, River City Alliance and Unity Alliance. And we'll
look at in a moment what the tender stage then involved with this shortlist of
proponents, but are you in a position to explain why the TSD package involved a
PPP, whereas the RIS package involved an alliance?

MR NEWTON: The TSD is a portal-to-portal project. It's considered contained
within that environment, and there was - it was, I guess, a form of project that was, at
the time, was being used by governments in order to attract businesses. There's a
25-year concessionary period, which means operation and maintenance of key
services, so it gives the government confidence that the asset that they've bought will
be maintained but also gives a driver for the contractor to build it to a good build
standard, because this is a long-lived asset in a risky environment, ie, being a tunnel
under the river. Attracting the private finance also means that you're starting to
attract the business that way. There's a financial incentive for them to be involved,
but it also uses private funding to help make a contribution to the cost of
construction, albeit the government pays it back over the 25-year concession period.

COMMISSIONER: Are you saying the consortium owns the tunnel?

MR NEWTON: No. They have a responsibility to maintain it. So they provide
finance towards it, and then the State pays back that finance over the life of the
concession period. So the State will always own the asset.

COMMISSIONER: Can you say that again?
MR NEWTON: The State will always own the asset. What you're doing is getting

private finance put in, which you then pay back over the concession period, which
incentivises them to participate but also incentivises them to make sure that the asset
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is built to a better standard so that their maintenance costs are managed effectively
over the 25-year window.

COMMISSIONER: So you agree an amount that you're going to pay maintenance
over the 25 years?

MR NEWTON: That's part of the bid process. So they competitively put that price
in. So each different consortia, that's part of the incentive, to try and drive value for
money. The second part of the question in relation to the RIS -

MR GISONDA: Yes, the alliance.

MR NEWTON: So the RIS project is an alliance project. Alliance contract model is
fairly well known in the sector. It's one where the proponent, the State, partners with
the contractor, and it's usually used in environments where there's - there's greater
uncertainty of what you're going to discover; there's higher risk. And so something
like building a brownfield rail environment has got a lot of risk in it. You don't know
what you're going to discover. But also it allowed us the opportunity to bring the
operator, Queensland Rail, in as part of that consortium as well, too. So the alliance
consists of the members listed there in - I think it's in the two short-listed ones in
para 62, but also involves the Queensland Government through the Delivery
Authority and Queensland Rail.

MR GISONDA: So there then commenced a tender stage, and this is described at
paragraph 56(b) on page 9 of your statement, and proponents are participating in an
interactive tender process to develop their proposals, and was the process this, that
those proposals, if we go to now page 7 of your statement, at paragraph 44 you have
an RFP, which is a request for proposal, evaluation panel, that evaluates those
proposals and provides a recommendation.

MR NEWTON: Yes.

MR GISONDA: And then the second stage is that it goes to the - the
recommendation goes to what's called an evaluation review panel.

MR NEWTON: Yes.

MR GISONDA: And you sat on the evaluation review panel but not the RFP
evaluation panel; is that right?

MR NEWTON: That's right. The RFP panel was looking at the specific work
packages, so RIS and TSD, whereas the review panel looked at them as a whole. But
the review panel was more of a whole-of-government look as well, too. So are the
two projects combined satisfying what we want delivered in the project and looking
at it from a whole-of-state perspective, and I chaired that panel.
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MR GISONDA: And what you say in paragraph 44 is that, as part of the evaluative
process, you consider assessment panel reports, seeking information from assessment
teams and specialist advisers, preparing and approving RFCs where required, reach a
consensus on evaluation outcomes, then conducting value-for-money assessments,
including application of the Queensland Procurement Policy 2018 and BPPs. We'll
come back to that in a moment. And then you rank the proposals and prepare a
report. s that the process?

MR NEWTON: Yes, that's correct.

MR GISONDA: And did the evaluation review panel then make recommendations
to the board which the board then ultimately endorsed? Is that -

MR NEWTON: The panel prepared its report with recommendations, and then I as
CEO took it to the board. So that's the differentiation. I chaired the panel, but the
panel doesn't report to the board. I report to the board. So I took the findings of the
panel to the board.

MR GISONDA: Then at page 80 of the bundle to your statement, we have in April
2019, 4 April 2019, the announcement of the successful proponents, that being Pulse
for the TSD works and Unity for the RIS works.

MR NEWTON: Yes.

MR GISONDA: And we'll come to this, but they were the successful proponents,
but it wasn't until 30 June - at least as far as the TSD works were concerned, it wasn't
until 30 June of 2019 that contractual close was achieved and a project agreement
was executed; is that right?

MR NEWTON: Yes, and that's normal. You announce the preferred contractor, you
finalise the contract documentations and then go through a financial close process.

MR GISONDA: Now, Commissioner, something we're going to have to do, and I
suspect now is the most convenient point to do it, is work through the best practice
principles, because it's not an entirely straightforward exercise, but it needs to be
done. So let's begin with page 33 of the bundle to your statement. You received in
May, 18 May 2018, a letter from the Under Treasurer of the State of Queensland, and
he writes to advise you - so at this stage, you're treating with the shortlisted
proponents, and he advises you of proposed amendments to the Queensland
Procurement Policy and Queensland Building and Construction Code of Practice,
and that these amendments require that major projects, of which Cross River Rail is
one, adopt best practice principles for workplace health and safety, trainees and
apprentices, industrial relations and compliance with procurement. He attaches the
principles, and he then says, in the next paragraph:

"It's expected that your authority will comply with the policy and the principles in
respect of each of those three main packages of works."
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And then he says:

"Consistent with the government's consideration, the authority will need to seek the
Deputy Premier's approval for the weighting to be given in valuation to BPPs up to a
maximum of 20 per cent and local benefits test up to 30 per cent, with a maximum of
40 per cent for BPPs and local benefits combined."

Can you explain what that means about needing to seek the Deputy Premier's
approval for weighting?

MR NEWTON: Yes. So as I recall, the policy was to be embedded as part of the
selection criteria, and what it's referring to there is what would be the percentage
weighting of this policy as part of the selection criteria, and I believe the policy - but
I'd have to refresh my memory; it's been a while - required the minister of the day,
the minister administering the project that was going through it, to make a
determination about what the weighting would be and as described there, you know,
up to a maximum 40 per cent and then somewhere between those two criteria. So
that would then allow us to apply that weighting as part of our tender evaluation
process.

MR GISONDA: And over the page, at page 34, these are the best practice principles
that he mentioned were attached to his letter, and he says at the second paragraph
that:

"The government understands that a commitment to best practice industrial relations,
workplace health and safety and appropriate training opportunities for all workers on
major Queensland projects will deliver on-time and on-budget major projects and
that best practice industrial relations arrangements can include collective agreements
that deliver wages and conditions above minimum award standards, recognising the
skills of workers and the requirement for quality work that is delivered on time and
on budget."

Other than the reference to having a collective agreement that delivers above
minimum award standards, there was otherwise no real content identified in this
document to guide you in what best-practice industrial relations would mean on a
project like Cross River Rail. Is that a fair proposition?

MR NEWTON: Yes, that's - [ mean, there wasn't a lot of detail at this stage, and the
policy was at an advanced - at, sorry, an early stage of its development, so we were
midway through the tender process, and I - I assume this was to give us an insight
that this would be being applied to our project.

COMMISSIONER: I just missed that last bit, sorry.

MR NEWTON: Sorry. We were midway through the tender process, and it was
assumed that this was going to be applied to our tender evaluation process. So |
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guess getting the letter gave us an early heads-up that we were going to have to
factor this into the tender process so we could notify the tenderers.

COMMISSIONER: But it didn't tell you what the "it" that you had to factor in was.
MR NEWTON: I beg your pardon?

COMMISSIONER: It didn't tell you precisely what the "it" - you said you had to
factor "it" into -

MR NEWTON: Factor this policy into the tender evaluation process.
MR GISONDA: Then in the next paragraph it says:

In considering tenders for major government projects, appropriate weight will
therefore be placed on the following principles: best practice, workplace health and
safety systems, commitment to trainees and industrial relations, as well as history of
compliance in previous projects."

Is that saying that when you, as the authority, come to evaluate the proponents, you
should give appropriate weight to their demonstration of these principles?

MR NEWTON: That's correct, yes.

MR GISONDA: And then if we go to the procurement policy itself, which begins at
page 13 of the bundle, so that's a letter, Commissioner, from the Under Treasurer
saying you, Cross River Rail Delivery Authority, must comply with the best practice
principles which are going to be set out in the Queensland Procurement Policy,
which is the document we're now in, and at page 16, this is principle 1, and you'll see
in the second half of the page, under the heading Government Targets and
Commitments, that first bullet point:

"Require the application of best practice principles for all major projects valued at
more than $100 million and above in accordance with guidance issued by the
Department of Housing and Public Works and the Office of Industrial Relations."

Now, just pausing there, I'm not sure whether you're across this level of detail, but
we asked the Delivery Authority whether there was any such guidance issued by the
Office of Industrial Relations, and the answer that came back was that the Delivery
Authority was not aware of any. Does that sound consistent with your recollection?

MR NEWTON: Yes, that's correct.

MR GISONDA: And what these economic principles then say is the fourth bullet
point:

"Require the use of local contractors and manufacturers."
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Next bullet point:
"Increase opportunities for apprentices and trainees."
And then the next one:

"Increase government procurement with Aboriginal and Torres Strait Islander
businesses."

So the target and the commitment from government is to require the application of
best practice principles in accordance with advice or guidance that may be issued
from time to time by the department and the Office of Industrial Relations, of which
there were no such - there was no such guidance at this time. And then over the page
at -

COMMISSIONER: Or later time, or are you going to come to that?

MR GISONDA: Well, at any time relevant to the procurement of these contracts.
And then over the page, BPP, as you might appreciate, then morphs into BPIC.

COMMISSIONER: Yes.

MR GISONDA: And then at page 17, the next page, How To Apply This Principle,
that first heading there. At 1.1, the second under the - yes, the bottom half, where it
says:

"For major projects of 100 million and above, the value for money assessment must
also include application of all of the following best practice principles: workplace
health and safety systems and standards, commitment to apprentices and trainees,
best practice industrial relations, history of compliance."

And so what that tends to suggest is that at the time that you were called upon to
evaluate the proposals being put forward by the shortlisted proponents, you were
compelled to consider or to adopt best practice principles. The best practice
principles were, and I say this neutrally, but effectively circular, in the sense that the
best practice principles were defined by saying that the best practice principles
comprised best practice industrial relations, and the only additional content that
might be given to what that required or what that entailed was the Under Treasurer's
letter where he makes reference to:

"Best practice industrial relations can include collective agreements that deliver
wages and conditions above minimum award standards."

And is this a fair proposition: that given your experience on construction projects or
major projects in the State of Queensland, that it would be most unusual not to have
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a collective agreement, collective industrial agreement, that imposed above
minimum award standards?

MR NEWTON: Yeah, that's correct. And I guess with those requirements there,
apprentices, local supplier, workplace health and safety, they would be the standard
you would expect of a tier 1 contractor. What this did was put us in a position where
we needed to make sure that there was clearly articulated their approach that they
were going to take.

MR GISONDA: Yes. And so, save - unless and until you received any further
guidance from either the Office of Industrial Relations or some other - some other
part of the government, it was essentially left to the Delivery Authority, working
with these top-tier contractors, to work out how best practice principles, particularly
in relation to industrial relations, would find a voice in the project agreements?

MR NEWTON: Yes. | mean, we did have to develop up evaluation criteria for
those, so we did have to provide a notification to contractors so that they could
respond to that.

MR GISONDA: Yes. And if we go to (indistinct) of the tender bundle, at page
1843, is that the document that you just referred to?

MR NEWTON: Yes. It was a notice to proponents to tell them that this was coming,
and it was followed up, I think. It's also in the bundle. It was followed up with the
more detail on - so that was 17 July, and then the actual addendum requested the -

MR GISONDA: That's at the next page, I believe. That's 10 August 2018. Is that
the - that's the addendum, is it?

MR NEWTON: Yeah, that's it.

MR GISONDA: And then over the page at 1845, if we go to paragraph (c) at the
bottom, best practice industrial relations:

"Provide information to evidence a demonstrated history of and commitment to best
practice industrial relations, including the industrial relations strategy and an outline
for how the IR management plan, required to be provided in accordance with section
2.17.2 of annexure D of the PSTR, will deliver best practice industrial relations, and
information to support how the proponent's industrial instruments will provide wages
and conditions that will attract and retain a high-quality and skilled workforce."

Now, if we go into a bit more detail about that, could we go to page 643 of this
bundle. 943. And clause 62.3. This is, Commissioner, clause 62.3 of the project
agreement that was ultimately entered into between the State of Queensland and the
Pulse consortium for the TSD package of works. You see there that best practice
principles is defined as those principles in the Queensland Procurement Policy we
just looked at, and then subclause (b) :
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"The project company acknowledges the State values a commitment to best practice
principles, undertakes to actively ensure compliance with those principles and,
during the design and construction phase, to fulfil the commitments made in project
post proposal as set out in exhibit 4 in respect of those best practice principles."

And so that's the contractual requirement to comply with best practice principles on
the part of the project company, and is it the case, Mr Newton, that that's articulated
by saying that the project company presented to the Delivery Authority how it
proposed to comply with best practice principles. That's set out in exhibit 4, and they
must now live up to what they promised they would do.

MR NEWTON: Yes, that's correct.
MR GISONDA: In lay terms, that's how it all goes together?
MR NEWTON: It bound exhibit 4 to the contract, yes.

MR GISONDA: And we will see that at page 94 of. This is exhibit 4. Heading 3 is
WHS Systems and Standards. That was one of the best practice principles. At page
950, Apprentices and Trainees. That was another one of the best practice principles.
And at page 954, heading 5, Best Practice Industrial Relations. And you have things
like 5.1(a), the project company will focus on maintaining relationships with all
relevant unions. And then at subparagraph (d) at 955, it was in order to achieve the
best possible working conditions, the project co will secure industrial instruments for
its employees that provide for terms and conditions that are market competitive,
ensure that any industrial instruments of selected subcontractors are code compliant.
And also, at paragraph 5.2, there was an acknowledgement that in assessing the
labour rates allowed in that project company's proposal, a key consideration was the
terms and conditions in comparison to those likely to be offered in similar
classifications on other relevant projects.

Just pausing there for a moment, do you know whether the similar classifications on
other relevant projects was articulated in any particular way? For example, was that
other major civil infrastructure projects, or was it any building and construction
project, or you can't remember now?

MR NEWTON: [ mean, | can't be in the mind of the person who authored that, but
that's fairly common that you would look at other projects that are relevant. So in this
case, it would be an underground rail tunnel project with underground stations.

MR GISONDA: Yes. Okay. And subparagraph (b) :

"Project co will and has since its announcement as preferred proponent used all best
endeavours to reach code compliant and greenfields agreements in accordance with
best practice principles with all relevant unions as soon as possible."
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Now, that was something that they had to demonstrate at all material times in order
to demonstrate compliance with exhibit 4, which ultimately demonstrated
compliance with the project agreement.

MR NEWTON: That's correct. And the term "best endeavours" became a critical
clause.

MR GISONDA: Yes. And it became critical at a time prior to contractual close, that
is, at a time before this document was executed, because the State of Queensland
wanted to be satisfied that the project company was demonstrating best endeavours
in accordance with this clause before - in order for the State of Queensland to be
satisfied that this contract should be executed. Is that fair?

MR NEWTON: That's correct. When the contractors put in a tender bid, they also
included a draft version of this. So this is the one that was attached to the final
contract. So that clause was represented back in the April document. So it was one
that prevailed through with the best endeavours. But the timing you're talking about
is correct.

COMMISSIONER: [ think you might be going to come to this, Mr Gisonda, but
code compliant in 5.2(b) and above in 5.1(d) means compliant with the Federal
Building Code, which is defined as the 2016 code. I don't imagine the Queens Wharf
agreement, if that ends up being the relevant comparator agreement that's used,
would have been code compliant.

MR GISONDA: And that becomes almost the single issue when we turn to the
enterprise bargaining on this project.

COMMISSIONER: Right. Okay.

MR GISONDA: If we go to page 964, is this document some requirements that
were distributed to the proponents as to the things that they would need to
demonstrate in developing what were described as management plans?

MR NEWTON: Yes. So before, you referred to the PSTR. That's what that is,
project scope and technical requirements, and that's what they were respond to.

COMMISSIONER: I just take it from the answer to my last question, Mr Gisonda,
that the Queens Wharf agreement wasn't code compliant because the people who
were building it didn't care about code compliance, and that was Multiplex that
ended up doing an enterprise agreement, so they would care about being code
compliant.

MR GISONDA: Well, when we turn to Queens Wharf, we'll explore this in more
detail, but it might be that the consortium was not compliant, but not necessarily
Multiplex.
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COMMISSIONER: Right.

MR GISONDA: And the consortium wasn't bothered by a contravention of the
code, because the - at least based on the - that article, the deal was that we will reach
a - what was described as a greenfields agreement, but some framework agreement
with the consortium, and then those who tender are in some way told or those who
are brought onto the job are told that this - what's in this framework agreement needs
to be present in your - your own enterprise agreement. Now, whether that's a breach
by Multiplex as opposed to the consortium is something that we'll need to look at, in
particular in a context where what's going to be important for this Commission is to
look at the code in its various iterations that was in place, the content of those codes,
the benefits of the code, the disbenefits of that code, whether there's a case for the
reintroduction of such a code, and if so, what the content of such a code should be.

But turning to this case study, what you'll see very soon in the evidence is just

how - what a central and important point the code became in the industrial
negotiations that occurred in this case. As you might appreciate, the union has a
different view about what the code required and whether someone's compliant or not,
but the risk is on the contractor, not the union.

COMMISSIONER: And if the contractor is in breach of the code, the contractor, I
assume - I haven't looked at the 2016 code, but I assume that means that the
contractor and any related entities, subsidiaries, whatever, would thereafter be
debarred from Federal Government work?

MR GISONDA: Yes, work that includes federal funding.

COMMISSIONER: Work that includes federal funding. I see.

MR GISONDA: And despite the unique situation in which this project found itself,
that's nearly almost all projects, and in fact maybe there's even a case that this
project, having received 10 million or 20 million in its infancy, also had federal
funding. So, yes, it's very major - any major infrastructure - civil infrastructure firm,
it's a major issue that they have to tread very carefully with.

COMMISSIONER: Well, it was, during the life of the code.

MR GISONDA: Yes.

COMMISSIONER: In its two iterations.

MR GISONDA: Yes.

COMMISSIONER: Do you want to pick this up after lunch? Or do you want to
keep going?

MR GISONDA: Yes, no, that's convenient, Commissioner.
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COMMISSIONER: We'll adjourn till 2 pm.

<THE HEARING ADJOURNED AT 12.56 PM

<THE HEARING RESUMED AT 2.00 PM
COMMISSIONER: Mr Gisonda.

MR GISONDA: Thank you, Commissioner. Mr Newton, if we could bring up on
the screen, please - yes, page 945. Apologies, 964. And you'll recall before lunch, Mr
Newton, we went through this document or we started going through this document,
which is the PSTR, and this section of the PSTR deals with the management
requirements that were broadcast to the proponents, in the sense of telling the
proponents what it was that was expected of them in relation to managing certain
issues, and at page 965, section 2.17, the management of industrial relations. Is that
how we understand this document?

MR NEWTON: Yes, that's correct.

MR GISONDA: And what this document says is that the project company must
come up with an industrial relations management plan which manages certain
industrial relations issues to ensure - and then over at page 966 - things such as a
stable working environment, productive and efficient work environment, flexible
work practices, and subparagraph (g) in particular, compliance with best practice
industrial relations. Do you see that?

MR NEWTON: Yes.

MR GISONDA: And is it the case, then, that as part of their bids, in an endeavour to
establish how they would demonstrate compliance with best practice industrial
relations on site, the proponents produced an initial industrial relations management
plan. Is that right?

MR NEWTON: That's correct, yes.

MR GISONDA: And that industrial relations management plan, if we go to page
972, this is in appendices to the PTSR, and at page 973 it says that the following plan
is incorporated into the initial industrial relations management plan, and it's labelled
R-2.15.6.2, and then if we go to page 975, this is R.15.6.2, being the initial industrial
relations management plan prepared by Pulse, which was, as we just saw,
subsequently incorporated into the project agreement as the industrial relations
management plan.

MR NEWTON: That's correct. This is what they included in their submission, with
their bid document.
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MR GISONDA: Yes. And we'll just have a look at a couple of things that are in this
document and then try and wrap it all up so the Commissioner understands how it all
hangs together. At page 986, do you see heading 4.7, Compliance with Best Practice
Industrial Relations, and what CBG says that being ultimately the successful
consortium, that their approach to industrial relations focuses on maintaining
relationships with relevant unions. There's a reference to good communication.
There's a reference to using a combination of direct hire and subcontractors. And
then over the page at page 987, it says:

"The overall industrial relations strategy will address..."
This is at the top of the page and then there's a series of bullet points. Bullet point 2:

"An industrial instrument for the project that provides flexibility for operational
works throughout weekends and nights and provides terms and conditions of
employment that will attract and retain employees."

And is this a fair statement, Mr Newton, that given the nature of tunnelling works, it
was important that there be operational flexibility on the project, with a particular
allowance for weekend and night-time works?

MR NEWTON: Yes, absolutely. When the tunnel boring machine gets going, you
don't want to stop it, so -

COMMISSIONER: Is that because it's just so expensive to deploy one of those
machines?

MR NEWTON: Yes. Yes, Commissioner, but also it's about momentum,
maintaining project momentum. You don't want to start it up and stop it, then start it
up again. That's the TBM. But there's also the excavation. You know, it's about
getting productivity when you're moving into the tunnelling environment.

MR GISONDA: And then is there - we're looking at TSD at the moment, and I think
we can assume that for all intents and purposes the documentation for RIS was
substantially the same.

MR NEWTON: Yes.

MR GISONDA: Because what I'm about to have to say might have more
significance for the RIS package than the TSD package, but another thing that
needed to be borne in mind was to the extent works depend on a shutdown of rail
operations, again that requires flexibility, because the preference is to should down
rail operations during non-peak periods, whether that be holiday periods, night-time,
public holidays and the like.
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MR NEWTON: Yes. We often take possessions generally during low-demand
periods, so whether it's after hours or school holidays when there's less people
around, and you try to minimise the impact on - on the community. So therefore you
do need to work, you know, public holidays, after hours, during school holidays and
when you've got possession you want to use it.

MR GISONDA: And then the next bullet point is:

"Selection of key subcontractors for critical path who have a solid history of
maintaining IR harmony and have the ability to manage IR issues effectively."

Then a few more bullet points down:

"Union involvement ensuring full compliance with the provisions of the Fair Work
Act to establish an appropriate mechanism to communicate directly with any
employee representatives."

And just pausing there, you didn't see any of that as an unusual commitment from a
tier 1 contractor in civil infrastructure works?

MR NEWTON: No. That would just be a normal practice. I guess the way it was
structured here is it sort of brought it together under one umbrella, if you like.

MR GISONDA: Yes.

MR NEWTON: But the practicality of that application would be what you would
expect from a tier 1 contractor.

MR GISONDA: Heading 4.7.1.1, Key Project Industrial Relations Issues. There's
envisaged potential issue, which is right-of-entry union abuse of the right-of-entry
entitlement, and it says that as part of this, what will happen is that:

"The project will maintain or establish formal exit and entry points for the project
and a process for all visitors to sign in at the site office in strict compliance with the
law."

And then over the page, at heading 4.7.2, Industrial Instruments for Attraction and
Retention:

"Industrial instruments will provide wages and conditions that will attract and retain
a high-quality and skilled workforce because the instruments will be market
competitive compared to other major infrastructure works."

And that picks up earlier statements we saw in some of this BPP material, that not
only were conditions to be above award but also they were to be competitive so that
the workforce were - the workforce was appropriate to ensure that the project was
completed not only on time and efficiently but also to the requisite standard.
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MR NEWTON: Yes, and again, you know, tier 1 contractors, they would try to
attract, you know, the best of breed regardless of the trade, and I guess they - they
pay accordingly as well, too, when you've got high-quality tradespeople.

MR GISONDA: And so to just bring all that together, you have, in the first instance,
a policy in the procurement - a set of principles in the Queensland Procurement
Policy that requires the compliance with - requires any procurement to be subject to
best practice principles and for those who tender for projects to demonstrate a
commitment to or compliance with best practice principles. Best practice principles
includes, among other things, best practice industrial relations, as well as best
practice safety. The letter from the Under Treasurer told you that those principles
would apply to the Cross River Rail project but did not provide any real detail other
than to say that in respect of industrial relations, that would consist of an enterprise
agreement on above-award terms and conditions.

Then, in turn, the tender or the documentation that was put out to the proponents
made plain that the best practice principles were to be complied with, that there was
to be demonstrated compliance with the best practice principles, which included the
formulation of an industrial relations management plan. This is what Pulse produced,
as I'm sure the other consortia did. It was taken into account when the bids were
assessed and ultimately put into the project agreement as a contractual commitment
that the project company had to abide by.

MR NEWTON: That is correct, yes.

MR GISONDA: So then can I take you to a - do you follow that, Commissioner?
COMMISSIONER: Yes, yes, I did.

MR GISONDA: Now, can we go, then, to your statement, please, and page 68 of the
bundle, please. This is 30 July 2018, and it's some notes that have been taken
following your meeting with Michael Ravbar, Jade Ingham and Jacquie Collie from
the CFMEU, and present was yourself, CEO, and could you tell the Commissioner
who the GM - Strategy was?

MR NEWTON: Yes, that was Matthew Martyn-Jones.

MR GISONDA: It's Matthew Martyn-Jones. And do you recall how this meeting
came about, that is to say, who organised it or who requested it?

MR NEWTON: I - I don't recall who sent the invitations out or what initiated it.

MR GISONDA: And do you recall having a meeting with other unions at around
this time, or is the only recollection you have being a meeting with the CFMEU?

MR NEWTON: I personally only recall meeting with the CFMEU.
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COMMISSIONER: Sorry, Mr Newton, what did you say?

MR NEWTON: Sorry, I only recall meeting with the CFMEU in this regard. The
context of the meeting was to go through the better practice principles and talk how
they would be applying to our project.

MR GISONDA: And so 30 July 2018 is you now have the shortlisted proponents
who are putting in a proposal, and ultimately Pulse and Unity are selected in April
2019. So we're sort of more towards the beginning than the end of this assessment
process.

MR NEWTON: That's correct, yes.
MR GISONDA: And could you just tell me, if you know, who Jacquie Collie is?

MR NEWTON: No. I know that she was a CFMEU - employee, I assume, but
beyond that, I've never met her before, nor since.

MR GISONDA: And do you recall her having an active participatory role in the
meeting?

MR NEWTON: No, not at all.

MR GISONDA: And so when we look at the discussion, the first bullet point is that
it was outlined - and I think you've mentioned this already - it was outlined to the
CFMEU representatives that the meeting was prompted by the government's recent
adoption of the better practice principles policy and that this policy would be applied
to the procurement process underway for the various Cross River Rail contracts. And
if this is too speculative for you, please say so, but I imagine that one thing that
might have been going on is that having regard to the best practice principles
guidelines or documentation that we saw, in particular that procurement policy, the
CFMEU might be keen to understand more about what better practice principles
actually means on the ground.

MR NEWTON: There was to doubt they had an interest in the policy. There was
absolutely no doubt.

COMMISSIONER: What was that last bit, sorry?

MR NEWTON: There was absolutely no doubt that they had an interest in the
policy.

MR GISONDA: And that third bullet point says this:

"The meeting was very tense, and the senior CFMEU representatives were very
dismissive of the procurement process underway."
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Are you able to tell the Commissioner why - did they say anything to indicate why
they were dismissive of the procurement process that was underway?

MR NEWTON: The meeting was a long time ago, so it's a bit hard to recall, but it
was - there was a degree of cynicism. It was - it was - I don't know. I had a very solid
feeling that they were looking to try and have an opinion and create some doubt in
our mind about our procurement process, which they didn't.

COMMISSIONER: They did not?
MR NEWTON: They did not, no.

MR GISONDA: The next bullet point then says the CFMEU members said there
should - and just pausing there, I assume what we really mean is a combination of
Ravbar and/or Ingham.

MR NEWTON: Yes.
MR GISONDA: Said that:

"There should be a single project agreement to cover all aspects of the project. It was
pointed out by the Delivery Authority that the outcome of the procurement process
was not complete and that there was the potential for multiple contractors and
different coverage based on the scope of work. This response was not well received
by the CFMEU representatives."

Just pausing there before we go to the next sentence, was their preference or their
desire for a single project agreement a statement about the project agreements
themselves, as we've been talking about them, so that is, TSD works, RIS works, are
they saying all that should be in one project agreement, or were they speaking more
specifically about some sort of industrial instrument?

MR NEWTON: My understanding was they were saying there should be a single
project agreement that would cover all works under the banner of Cross River Rail.

MR GISONDA: And when you pointed out that the procurement process was
underway and that there was the potential for multiple contractors doing different
works, you say this response was note - I think that should say "not":

"This response was not well received by the CFMEU representatives. It was evident
that the CFMEU wanted to shape the enterprise bargaining agreement process."

So do we take from this meeting that the CFMEU were saying that there should be a
single project agreement, so lump in all the works into one agreement, and from
there, they should have a significant role in shaping the enterprise bargaining
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agreement that follows from that single project agreement. That was the essence of
the message they wanted to convey to you.

MR NEWTON: Yeah, that's an accurate characterisation.

MR GISONDA: And you've already explained - and if you want to say anything
more, that's fine, but you've already explained the thinking and the logic behind the
division of packages of works into separate agreements and also the different
structures or the different types of agreements that they were, one being a PPP and
the other being an alliance agreement.

MR NEWTON: Yes, but also we were in the middle of a tender process, and so, |
mean, if there were two different civil contractors successful in that space, then they
may want to bargain differently. So, you know, we had CPB, but let's say Laing
O'Rourke were successful, they may want to be a separate bargaining agreement
themselves. So we were not being prescriptive at that stage. The idea of doing and
proposing a single agreement from the Delivery Authority was not of our mind.

MR GISONDA: The next bullet point then says that:

"The CFMEU representatives also expressed that they knew which the better
contractors and the Delivery Authority should ask the union's opinion of which one
is best for the project's delivery."

Is that a - so by this stage, there'd already been, I think, in February or March of
2018, the public announcement of the shortlisted proponents, so the CFMEU knew
who they were. Do we take from this that what the CFMEU was expressing here was
that, of those shortlisted proponents, if asked, they could proffer a view as to which
one was the better one?

MR NEWTON: Yes, that's correct.
MR GISONDA: Now, the next bullet point:

"The Delivery Authority made it clear that given the status of the procurement
process already underway, strict probity requirements needed to be maintained."

And presumably one such strict probity requirement is that the views of Mr Ravbar
and Mr Ingham as to who might be a better contractor was not something that could
be taken into account.

MR NEWTON: Absolutely.

MR GISONDA: And it was then made very clear the inappropriateness of the

suggestion by the union that they advised the Delivery Authority on the selection of
the preferred tenderer and outcome of the commercially sensitive selection process.
And I assume that's not something that's just limited to the CFMEU; this could have
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been anyone in this meeting. I'm trying to suggest to you who might be the better
proponent was something that cut across all the protocols and probity guardrails that
had been introduced as part of this process.

MR NEWTON: Yes. We were extremely careful about probity. We were, you
know, had probity advisers, you know, participating in the process. This meeting was
purely to advise the application of best practice principles. We really weren't going to
be talking about the tender process. They brought that up. And as soon as that started
to happen, I felt very uncomfortable and, from my vantage point, thought that it was
something that we should shut down in the conversation quickly.

MR GISONDA: So as is indicated in these notes, or sorry, has been stated in these
notes, the meeting was tense because it appears that whereas you had embarked upon
this meeting with the aim of educating them or perhaps having a dialogue about the
better practice principles, they tried to steer the conversation into one whereby they
had some say in the form of the project agreement itself, as well as who the parties
should be to that single project agreement.

MR NEWTON: Yes, and both of those made me very uncomfortable.

MR GISONDA: And once voicing your discomfort at that, it further perpetuated
what was a tense meeting, and the meeting was brought to a close.

MR NEWTON: That's correct.

COMMISSIONER: I thought Mr Long's evidence was as this process - what's it
called - the best practice principles process gave way to BPIC, that there was the
introduction of this idea that the unions would have some right of veto over some
contractors, I think subcontractors, and that was criticised by Mr Long. And also in
his evidence he had a letter from Mr Chapman, who was head of the Queensland
Major Contractors Association.

MR GISONDA: But that's not at around this time.
COMMISSIONER: No, that's what I'm saying.
MR GISONDA: No, this is subsequent, yeah.

COMMISSIONER: It seems that what the CFMEU were asking for here, they got
later on -

MR GISONDA: Yes.

COMMISSIONER: - if my understanding of Mr Long's evidence is correct, which
it might not be.
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MR GISONDA: And then to the reverse case is something that they did get with
Queens Wharf, they did not get here.

COMMISSIONER: What's the reverse case?

MR GISONDA: So you're right with respect to that issue, but when you're looking
at the suite of demands or things that the CFMEU wants, what we're quickly going to
see is that one of the other things they wanted - and perhaps BPIC was the way they
ultimately got there - was the foundational acceptance and establishment of Queens
Wharf principles in terms of conditions.

COMMISSIONER: At Cross River Rail?

MR GISONDA: At Cross River Rail, yes.

COMMISSIONER: Right.

MR GISONDA: But one assumes on any major project.

COMMISSIONER: Well, I think that was Mr Long's evidence. Yes.

MR GISONDA: If we then go to page 402.

COMMISSIONER: I take it it goes without saying that, Mr Newton, if you have a
situation where the union, the CFMEU, the union, any third party, has this sort of
input in who might be awarded a contract, the potential for corruption is immense.

That was a question directed to you, Mr Newton.

MR NEWTON: Sorry, Commissioner. Could you repeat the question,
Commissioner?

COMMISSIONER: I take it it goes without saying that if there is the potential for
the CFMEU or the union or any third party to have this sort of input during the
procurement process, the potential for corruption is immense?

MR NEWTON: It - it certainly wouldn't be good for the process. That's for sure.
COMMISSIONER: Very well.

MR GISONDA: At page 402, these are some notes - this is an email circulating
some notes that were taken of a meeting that occurred on 22 November, which is
over the page at 403, and the attendees are representatives of the Delivery Authority,
Rory O'Connor OCM. That's O'Connor Marsden, who were the probity advisers; is
that right?

MR NEWTON: That's correct, yes.
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MR GISONDA: Another adviser from the Cross River Rail Delivery Authority, and
then we have representatives of the Plumbers Union, AWU and AMWU, and there
are apologies from the ETU and the CFMEU, and the purpose of this meeting or at
least one of the purposes was to discuss some of the training commitments that might
be introduced or be part of this project and how that would be implemented on the
project, and in particular there was an emphasis - this is over the page at 404, the
second paragraph there:

"In particular, there was an emphasis on the Queensland Government's commitment
that an equivalent of 450 trainees and apprentices would result from the application
of relevant policies to the project's construction."

And that's a manifestation of, if you'll remember, from the BPPs, one such principle
was a commitment to training and apprenticeships. And the CFMEU did not attend
this meeting. They were an apology. And if you look at one of the attendees, back on
403, the second person attend something Rob McPherson. He was a director of
training and workplace relations for the authority, is that correct?

MR NEWTON: Yes, that's correct.

MR GISONDA: And if we go to page 69 of the bundle -

COMMISSIONER: Just before you go off there, what's the difference between Mr

McPherson's role as director workplace relations and Paul Inches' adviser employee

relations? Does he report to Mr McPherson?

MR NEWTON: Paul Inches was a contractor. He was brought in. He was a former

trade unionist, so he had insights and was an adviser. Mr McPherson was actually an

employee.

COMMISSIONER: So he was an adviser to you or to Mr McPherson or to the
whole -

MR NEWTON: To the Delivery Authority under the jurisdiction of Matthew
Martyn-Jones and Rob McPherson. Yeah.

COMMISSIONER: Which union was Mr Inches formerly with?
MR NEWTON: I don't recall.

MR GISONDA: On page 69, there's an email from Mr McPherson to yourself and
Mr Martyn-Jones, and he says that he understands that:

"The CFMEU have said they won't meet with the Delivery Authority if I
attend."

He says:
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"I'm of the firm view that my role should attend this meeting. My recommendation to
the Delivery Authority is that we cannot accept the demand of the union. I
recommend this because to allow the unions to dictate terms in this way will create a
precedent. Anyone the unions dislike or disagree with, they can have removed or
sidelined. This would send a message to the unions that the Delivery Authority is
prepared to acquiesce to their demands. This issue is particularly acute in the current
circumstance, where the Delivery Authority are being subjected to union demands
that we implement a project or framework agreement that would require the Delivery
Authority to break the law and open the capacity for additional project costs in the
hundreds of millions of dollars."

A couple of things about this email. First of all, other than the meeting you had back
in July, were you aware of any other communications coming from the union where
they had made demands that there be a project-wide or framework agreement that
applied to the project?

MR NEWTON: Sorry, I lost the thread of the question. So - I thought the question
was going to relate to Mr McPherson's email.

MR GISONDA: Okay. Well, let's - see Mr McPherson's email. See where he says:
"This issue is particularly acute in the current circumstance."
And there he says at the first bullet point:

"Where the Delivery Authority are being subjected to union demands that we
implement a project or framework agreement which would ..."

Then it says "require the Delivery Authority to break the law".
MR NEWTON: Yeah.

MR GISONDA: My question is that in addition to the meeting that you were a party
to in July of 2018, were you aware of any other communications coming from the
union to the effect that they wanted a project-wide or framework agreement?

MR NEWTON: That meeting I had with the CFMEU was the first time that that had
been presented directly to us. There had been multiple references in dialogue with
the Deputy Premier's office referencing Queens Wharf, and, you know, we were
obviously pointing out the difference between Cross River Rail and Queens Wharf.
But this was very early in the days and very early in the dialogue with the - with the
unions.

COMMISSIONER: This is six months after that first meeting of June 2018,
though?
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MR NEWTON: But at this stage, we were well into the procurement phase. We
weren't having heavy dialogue with the unions, because we were still in the tender
phase. It was one about, you know, creating that connection there, because they were
making inquiry via the Deputy Premier's office about what's the status of the project,
where's it up to, but I was very conscious, and that 30 July meeting validated to me,
very conscious about the probity risk of having, you know, extensive conversations
with them.

COMMISSIONER: It was July, not June. It was a July meeting, was it?

MR NEWTON: Yeah, 30 July. Yeah, yeah.

COMMISSIONER: 30 July.

MR NEWTON: So I was quite conscious of that, and there really wasn't a lot of
reason to have a conversation with them until we'd worked out who the contractors

were going to be, because that's when the bargaining commences.

COMMISSIONER: And this is my ignorance, but just forgive me for it, Mr
Newton. Why are they going to the Deputy Premier to make this demand?

MR NEWTON: They had - it was evident they had a direct line of communication
into the Deputy Premier's office.

COMMISSIONER: And who was the Deputy Premier?
MR NEWTON: Jackie Trad.

COMMISSIONER: I thought you said at some point, Mr Gisonda, Minister Trad
was responsible for the Cross River Rail Delivery Authority.

MR GISONDA: Yes.
COMMISSIONER: And is it at this time?
MR GISONDA: This is the time, yes.
COMMISSIONER: Right.

MR GISONDA: We'll come back to the Deputy Premier presently, but just before
we leave this email, I'll ask you about Mr McPherson in a moment. But is it possible
that in between the 30 July meeting and 9 December 2018 that Mr McPherson or Mr
Martyn-Jones, who's also copied on the email, were having communications or
receiving messages from the union in that time?

MR NEWTON: I couldn't say. It's possible. I couldn't say, and I don't have any
evidence at hand.
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MR GISONDA: Okay. And Mr McPherson, after this email, did he participate in
further meetings with the unions or was he removed from that part of his role?

MR NEWTON: My recollections is he didn't have any further participation. He did
continue to work for the authority and did advise -

COMMISSIONER: He did or did not?
MR NEWTON: He did not.
COMMISSIONER: Did not.

MR NEWTON: From what I recall. Like I said, there wasn't a huge amount at that
stage of the project. He remained employed with the authority and remained an
adviser in that space. But as far as I recall, he didn't participate in future meetings.

MR GISONDA: And do you recall who made the decision that he should

not - because he - he's saying in this email that he should be allowed to continue to

go into these meetings. His recommendation is that the demand of the union not be
accepted. Do you know who it was that made the decision that he should not attend
future meetings?

MR NEWTON: I can't recall the specific details around that.

COMMISSIONER: Would it have been you or Mr Martyn-Jones who had
responsibility?

MR NEWTON: It would have been either of us, but at the end of the day I'd take
responsibility as the CEQO, so I can't resile away from that.

COMMISSIONER: [ just missed the last bit, sorry.
MR NEWTON: I wouldn't resile away from that, yeah.

MR GISONDA: And what's the counter-argument - so Mr McPherson has set out
why it was that he thought he should continue to attend these meetings. What's the
counter-point to that? What's the reason why you wouldn't have him continuing on at
these meetings?

MR NEWTON: The main reason would be to avoid antagonism, particularly in a - |
suppose, the stage at which the project was at didn't require heavy engagement with
the unions, but also, you know, we were at that tenuous phase of tender evaluation,
tender assessment. We were wanting to be able to get on with the job without
inference.

MR GISONDA: Can I then take you to page 421 very briefly.

CFMEU Inquiry — 17.03.2026 P-1208 Transcript by Law In Order



10

15

20

25

30

35

40

45

COMMISSIONER: This seems to be a strange decision. I mean, you were there
living it at the time. It's easy being a Monday-morning quarterback, but it just seems
a strange decision to remove the person who the union is concerned about as
someone who will stand up to them and leave yourself presumably with Mr - the
consultant, who's an ex-union member, as the person presumably who's meeting with
them.

MR NEWTON: Commissioner, at the time, we were having limited exposure or
limited dialogue with them, and really my focus was on the tender and focusing on
the tender procurement. Having agitation from the CFMEU in the background was
not something I needed at that stage of the project delivery.

COMMISSIONER: But if you give in to them, you get more agitation.
MR NEWTON: I don't disagree with you, Commissioner.

MR GISONDA: Now, page 421. These are some handwritten notes that you've
taken of a meeting that took place on 20 December 2018. So it's about a week or two
after the McPherson email. And it's the case, isn't it, that subsequently these
handwritten notes were typed up, and they appear at page 72; is that right? Could you
just go to 72.

MR NEWTON: That's correct. For the purposes of this Commission I had them
typed up, because my handwriting is probably not that legible.

MR GISONDA: Okay. Thank you. And I've checked and apart from one typo,
which we'll come to in a second, it's a verbatim transcript of your handwritten notes.
So this is a meeting, it says it's a union meeting, and in fact, I should be clear. There
are two notes of this meeting. The page we're on now is the handwritten notes that
you took, and then shortly after that meeting, you took some - you typed up some
further recollections of the meeting; is that right?

MR NEWTON: Yes. Yeah. [ mean, the ones immediately after the meeting are the
handwritten notes, and the other is just when I was reflecting back on it.

MR GISONDA: Yes. So if we just focus for the moment on page 72, which I'm
going to call the handwritten notes.

MR NEWTON: Yep.

MR GISONDA: There's a - this is 20 December 2018, a union meeting with DP and
PL. Who is DP and who is PL?

MR NEWTON: DP is the Deputy Premier, and PL is Paul Lucas. | mean, that's
shorthand. There were other people in attendance at that meeting.
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MR GISONDA: There were other unions present, but not the AWU?
MR NEWTON: That's my recollection.
MR GISONDA: Yes.
MR NEWTON: Yeah. That's my recollection.
MR GISONDA: And the first bullet point says:
"Meeting was quite tense and at moments hostile."

And sorry, I should just - before we continue, one person present was Jade Ingham;
is that right?

MR NEWTON: That's correct, yes.

MR GISONDA: The meeting was quite tense and at moments hostile. Second bullet
point:

"Unions made multiple false assertions about the project agreement process and the
government's ability to enter into such an agreement."

The next bullet point:

"They used the term 'framework agreement' as a way of avoiding project agreement,
but essentially they wanted the government via the development authority to agree
terms and conditions at a framework level and impose that onto the bidders."

Now, that looks remarkably like the deal that we saw reported in September 2018
that the CFMEU managed to secure with the development consortium for Queens
Wharf. Were you aware at around this time that the Queens Wharf deal, if [ can put it
that way, was something that the union was looking to emulate on Cross River Rail?

MR NEWTON: Yes. Yeah. It was - it was cited on multiple occasions as the model
agreement that they wanted to follow.

MR GISONDA: And they were making this claim - and maybe I just ask you about
that multiple false assertions. Do you have a memory as to what those multiple false
assertions were?

MR NEWTON: That dot point is linked to the other one where they were saying it
is possible to do a framework agreement or, you know, the project agreement as they
were describing it. We were pointing out regularly that that didn't satisfy the code or
the Fair Work Act, and they would - it would become quite a circular conversation.
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MR GISONDA: And this was - [ mean, you're in the meeting. This was, I suggest,
essentially a message that the union were presenting to the Deputy Premier.

MR NEWTON: Yes.
MR GISONDA: And the next bullet point says:

"The Deputy Premier pushed back and seemed to understand the requirements of the
Fair Work Act and the ABCC Code."

And so you said, I think, that this was a bit of a circular discussion for a while.

MR NEWTON: Yes. They kept insisting that it was possible. We had given back
briefs to the Deputy Premier before the meeting about the Code and the Fair Work
Act, so that's why I assume she understood when she pushed back on that
back-briefing.

MR GISONDA: And the next point then says -

COMMISSIONER: When you say "they", that was Mr Ravbar and Mr Ingham?
MR NEWTON: Just Mr Ingham. Mr Ravbar wasn't in that meeting. From
recollection, they were - the Building Trades Group unions were in there, but Mr
Ingham dominated the room.

MR GISONDA: So, Commissioner, the Building Trades Group will get mentioned
quite a few times this week. That is the CFMEU, the Plumbers, the ETU and the
AMWU.

COMMISSIONER: And presumably the loudest voice in that group - and that's not
meant pejoratively, just as a function of their industrial strength - was the CFMEU?

MR NEWTON: They always were.

MR GISONDA: The next bullet point is that:

"The focus shifted to why hadn't the contractors met with unions, and I [that's you,
Mr Newton] explained that the unions and bidders were free to meet with each other

and that we were aware the AWU had already had extensive meetings."

And number 3 there is the typo, so the number 3 there, it's not that you knew that
they had three meetings.

MR NEWTON: No.

MR GISONDA: Yes. And then the next bullet point says:
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"That was not well received, and I was attacked by the union rep saying it was our
responsibility to get bidders to meet with unions. And at that point, we offered Paul
Inches."

Is the "we" the Delivery Authority or is the "we" the Deputy Premier?

MR NEWTON: I don't recall the specifics around that. I mean, Paul Inches was
working for the Delivery Authority, but "we" could be collectively the government
participants as well.

MR GISONDA: The meeting went on for some time with many circular lines of
argument which felt like the union reps were -

COMMISSIONER: Do I take it that what's not stated here is, "We got rid of Rob
McPherson, who was a problem. You've got Paul Inches. That should be enough for
you to deal with us." You've got a friendly -

MR NEWTON: And I guess going over the above, to add to your question,
Commissioner, when I answer it, you know, my past experience in dealing with
projects is unions and contractors engage with each other. As proponent, we would
be interested in how that's progressing, but it's something that we would expect if
they wanted to meet with each other, they meet with each other. There was

nothing - they didn't need an introduction from the government, but we did in that
case offer Paul Inches, saying, "If you do want us to do an introduction, we're more
than happy to use Paul Inches as a conduit."

COMMISSIONER: More than that, "He's one of yours." He's an ex-union chap, not
an ex-IR manager.

MR NEWTON: That's it, and lowering the barrier of communication.

MR GISONDA: The second-last bullet point says that at one stage a rep from
metals union started to name a contractor and the probity adviser intervened to shut
down the direct reference. We've already discussed about, in that previous meeting at
least, the impropriety of that sort of conduct. Then the final bullet point is that in the
conclusion, the Deputy Premier said she would write to the Delivery Authority and
set expectations around compliance with BPP and that it would need to be
demonstrated as part of CBRC's submission, CBRC meaning Cabinet -

MR NEWTON: Budget review committee.

MR GISONDA: Cabinet budget review committee. And what that means in essence
is that before any project agreement is ticked off by that Cabinet subcommittee, it
would need to be demonstrated that the contractor had agreed to and was
demonstrating compliance with the best practice principles.

MR NEWTON: That's correct, yeah.
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MR GISONDA: And that she was going to, in due course, write to at least the
Delivery Authority and set some expectations about what that might mean.

MR NEWTON: Yes, and I - I think that was in order to give assurance that the
policy would be applied for the project.

MR GISONDA: And do you know whether that letter was then given to the
proponents?

MR NEWTON: I do know that they have seen the letter. When and how they got
access to it, I don't recall. Yeah.

MR GISONDA: Just before we leave this meeting, can we then go to page 70,
which are your - we might call them your further post-meeting recollections of the
meeting. There's a bit more detail here, and you've got the invitees, which is Mr
Ingham, who we've already said, ETU, essentially the Building Trades Group, and
then you've got the RTBU. Is that correct? Was the RTBU - that's the Rail, Tram and
Bus Union representative - they were there?

MR NEWTON: Yes. I -
MR GISONDA: Or, sorry, they were invited?

MR NEWTON: I can't recall in significant detail, but they're in my notes so |
assume that that was the case.

COMMISSIONER: What are they there for? They're only concerned when the
thing is operational. What are they there in the construction phase for?

MR NEWTON: I couldn't say.

MR GISONDA: You've already said the recollection was the AWU was not with in
attendance, and then you had the Deputy Premier, Chief of Staff to the Deputy
Premier and a senior policy adviser to the Deputy Premier; is that correct?

MR NEWTON: That's correct, yeah.
MR GISONDA: Do you remember who those persons were?

MR NEWTON: I think Mark Bellaver was the chief of staff at that time, and Emily
Brogan was the senior policy adviser.

MR GISONDA: Then there was yourself. Probity adviser, that's O'Connor Marsden.
And general manager of strategy. That was -

MR NEWTON: Matthew Martyn-Jones, yes. And Paul Lucas was chairman.
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MR GISONDA: And your recollection - yes, sorry, Mr Lucas was there as well.
And that first bullet point is that not -

COMMISSIONER: No IR -
MR GISONDA: No.
COMMISSIONER: - representative from the Delivery Authority.

MR GISONDA: Now, that first bullet point gives a bit more colour to the tenseness
of the meeting, which is at that times Mr Ingham was standing and yelling across the
table and that, in that second bullet point, there was a strong assertion by him for a
highly prescriptive project agreement, although at times he used the terminology of
framework agreement, and the position taken by the unions was that the framework
agreement could encapsulate all the union demands and that the Delivery Authority
should enter into this agreement with the unions, and the expectation was that the
Delivery Authority would then impose this agreement as part of the procurement
process, which was at an advanced stage of assessment.

And so just pausing there for the moment, just to recap the position, Mr Ingham was
saying on behalf of the Building Trades Group, "We've got a list of demands. We'll
bargain with you, in effect, have some discussions with you." Presumably, the desire
on the union was that you would accept, most, if not all of those demands. Put that in
a framework agreement, and then any contractors who are selected to build the
project would have to, I suppose, as a condition of that, indicate - sign up to or
indicate some sort of agreement to that framework agreement.

MR NEWTON: That's correct, yes.

MR GISONDA: That's the thrust of - the frame that was being made by Mr Ingham
on behalf of these unions to the highest levels of the Delivery Authority and indeed,
as far as ministerial responsibility goes, the highest levels of the government that had
responsibility for this project.

MR NEWTON: Yes.

MR GISONDA: The next bullet point is that the flaws in this process were pointed
out and that in the highlighted section, that last bullet point, is the Delivery Authority
pointed out that the enterprise bargaining agreement process involves the unions with
the relevant coverage and contractors as employer of the workforce, and then this
response. So what that means is, you were just saying, "We'll appoint contractors and
then those contractors will enter into an enterprise bargaining agreement with the
relevant unions that had coverage of the workers."

MR NEWTON: Yes.
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MR GISONDA: But this response, it says, was not well received by the unions and
led to hostile behaviour directed at the Delivery Authority. This dialogue went on for
some time.

COMMISSIONER: Is the unstated premise, "You guys are talking to the wrong
people, and you're the wrong union?" Is that what set them off? When you say
relevant coverage, you don't have the coverage?

MR NEWTON: I'm sorry, Commissioner, I'm trying to find the section you're
referring to.

COMMISSIONER: It's the sixth dot point, seventh dot point - sixth dot point,
leading to the seventh, which is:

"This was not well received."
MR NEWTON: It's the one before it, I think. Is it the one before?
COMMISSIONER: That's it there.
MR NEWTON: Sorry, Commissioner, the question?

COMMISSIONER: I don't want to put words in your mouth. I'm just wondering
whether there was something in that statement that -

MR NEWTON: I think, again, you know, for a union to be able to reach an
agreement, they have to have coverage, and, you know, we were well aware that we
were digging a tunnel and the people who had the coverage weren't in the room.

COMMISSIONER: That seemed to be the implication of what you're saying.

MR NEWTON: Yeah, and so by proposing a single framework agreement over the
full project, then the coverage would be cut across.

MR GISONDA: And is another unspoken implication there that that demand, they
felt, would be easier to achieve in negotiations with the State in its various
manifestations as opposed to contractors such as the CIMIC group or the CentriQ
partnership who would have had pre-existing relationships with the AWU for similar
projects they did?

MR NEWTON: I guess to answer that, given the legal barriers, it was a sort of a
moot point, because we couldn't enter into that agreement because of the legal
barriers. So whether it was easier to negotiate, it wouldn't have been a viable option
anyway, in our mind.

MR GISONDA: And then just to - you then move on to explain the idea about the
union then complaining about why the Delivery Authority had not arranged meetings
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between the unions and the shortlisted contractors, and this was the point that the
Commissioner got to, but it's explained more expressly in these notes, is that the
fourth-last bullet point and third-last bullet point reads that:

"The Delivery Authority pointed out that the shortlisted contractors were publicly
known and the unions were free to contact them at any time. Again, this was not well
received by the CFMEU representative, who aggressively stated that it was the
responsibility of the Delivery Authority to arrange meetings."

And then the next bullet point:

"The Delivery Authority, while expressing disagreement with the statement that it
was the Delivery Authority's responsibility to arrange meetings, made an offer to
facilitate the initial meetings."

And that offer was, when you read the two notes together, "We disagree that it's our
responsibility, but we can nonetheless facilitate such introductions using Mr Inches."

MR NEWTON: That's correct. I mean, you could imagine the room had a good
number of people in it. There was a lot of heat, and what we were looking to do was
try and, you know, keep the project and the process progressing, and that aggression
really, you know, warranted us, while we didn't need to, offering that as a means of
which we could try and divert the attention away from the framework agreement
focus that was at the start of the meeting.

MR GISONDA: And the meetings closed with the Deputy Premier saying, as we've
already discussed, that she would write to the parties - sorry, I withdraw that - she
would write to the Delivery Authority with more expectations. If we now go to that
letter at page 405 of your bundle, addressed to - this is 1 February 2019, addressed to
Mr Lucas, the chairperson, and what she says is that she's writing to him in relation
to the application of relevant Queensland Government policies to the procurement of
Cross River Rail. She says, second paragraph, that it's a once-in-a-generation
investment of 5.4 billion. Then, next paragraph:

"In particular, the Queensland Procurement Policy 2018 ..."
Which we've looked at before, best practice principles:

"... covers a range of critical matters for the procurement of large projects, including
Cross River Rail."

She says in the next paragraph:

"The BPP explains the Queensland Government's expectations in relation to
workplace health and safety systems and standards."

And then she says that includes or is:
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"The commitment to delivering opportunities for apprentices and trainees, best
practice industrial relations, and a demonstrated history of compliance with
procurement and other government policies."

Just stopping there, as we've gone through in some detail, the BPP, insofar as it's
articulated in the Queensland Procurement Policy, doesn't really have any content
beyond what's in that paragraph. The best practice principles requires a commitment
to best practice industrial relations, full stop. There's no further content to that
concept.

MR NEWTON: That's correct.
MR GISONDA: And then she says in this last sentence in this paragraph:

"In addition, it is expected that agreements reached would include competitive
market rates for labour."

And it's a little bit different, not a lot different, but a little bit different to what the
Under Treasurer had said because you will recall the Under Treasurer had said the
only further detail or the only further information he gave was that you might have
enterprise agreements on above-award terms and conditions. So that's really the
same, [ would suggest, information there, which is that you would have agreements
that include competitive market rates for labour. And then she mentions in the next
paragraph the Under Treasurer's letter that was issued on 18 May 2018, which
advised that the Cross River Rail project was a project that was required to adopt the
best practice principles. She then says in the next paragraph that she's advised that
the Cross River Rail Delivery Authority had advised bidders accordingly of the best
practice principles. And we've gone through that already in some detail.

So just at the end of this page, all that is all the matters essentially that we'd already

covered, and it's an accurate statement of fact as at February 2019, and at this stage,
the procurement process is very well developed. It's reaching its end, and the initial

IR management plan had been formulated, and I suspect - tell me if I'm wrong - that
the broad parameters of the project agreement were known to the parties.

MR NEWTON: Yes, that's correct.

MR GISONDA: Then over the page, at 406, she says this at the top of the page:
"While the best practice principles does not specify rates of pay for skilled labour, it
sets an expectation that projects above 100 million will implement best practice
industrial relations, which ensure a skilled work force is attracted and retained for the

life of the project's delivery."

The next paragraph then reads:
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"The Queensland Government considers that the adoption of best practice industrial
relations includes bidders engaging modern and progressive industrial practices,
including adopting terms of engagement of workers that are such as to enable the
attraction of optimal levels of skills and experience, having regard to the significance
of the project and competition for workforce resources from other major
infrastructure projects, such as the Queens Wharf Development."

Now, was this essentially her saying to the Delivery Authority that, as far as best
practice principles are concerned, and as far as best practice industrial relations was
concerned, when considering what it meant to say that terms and conditions should
be competitive, they should not only be above award but they should be competitive
to attract and retain a skilled workforce, that the infrastructure project to look to as a
benchmark or guide was the Queens Whart development. Was that how you
understood this letter?

MR NEWTON: Yes, with regard to those matters raised in that paragraph, yep.
MR GISONDA: Part of the next paragraph then says:

"Part what of government sees as flowing from the adoption of best practice
industrial relations is certainty and stability of that quality workforce to see the
project through to successful completion with minimal disruption."

And that then it might ordinarily be expected that these aims would be best achieved
by project-specific enterprise agreements being in place:

"Such agreements promote best practice industrial relations by facilitating a detailed
focus on all aspects of the employment relationship and achieving the goals of the
project in a cooperative and productive way."

Then if we just skip down a few paragraphs, she says:

"Another important example of competitive rates in the construction market in South
East Queensland at the moment is the Queens Wharf project."”

And then the next paragraph:

"These examples in South East Queensland provide guidance in relation to the types
of approaches to industrial relations and wages that the Government considers meet
the expectations identified above."

Now, having regard - just pausing there. Having regard to the meeting that you had
in December, when she says that these examples provide guidance in relation to the
types of approaches to industrial relations and wages, the wages point seems clear,
but the type of approach to industrial relations, you didn't understand that, did you, to
be that the Delivery Authority might consider the framework agreement that had
been reached on Queens Wharf?
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MR NEWTON: No, I didn't consider that, because I'd been briefing and had made it
very clear that that framework agreement proposed by the unions was not something
that would work under the current legislation at the time.

MR GISONDA: And then she says that - she basically sets out her understanding of
where the procurement stage is at. She says that:

"Compliance with the BPP and its implementation is of utmost important to the
Queensland Government."

Then next paragraph:

"You will need to ensure that the Delivery Authority is able to effectively
demonstrate steps it has taken to communicate its expectations about compliance
with the best practice principles to the respective bidders during the course of the
procurement process."

And then over the page:

"As part of this consideration, the Delivery Authority will be required to demonstrate
in detail each preferred bidder's compliance with best practice principles as well as
meeting the expectations outlined above."

Do you think it's fair to say that whereas the Deputy Premier had pushed back,
whether that be as a result of the Delivery Authority's briefing or otherwise, had
pushed back on this idea that it would be permissible to have a framework agreement
or a single project agreement, she had pushed back on that concept in the meeting
with the unions, but in a way to placate the unions or give them something that they
were looking for, she was saying that you should nonetheless have proponents who
are committing to best practice principles, best practice industrial relations
principles, I should say, and that ordinarily the expectation is that you would have a
specific enterprise agreement, and the Queens Wharf project is the appropriate
benchmark to have regard to. Is that a fair way of understanding where we were all at
in February 2019?

MR NEWTON: Yes, I'd agree.

COMMISSIONER: [ just wonder, Mr Gisonda, it might not be a question for Mr
Newton, but I just don't understand how the Deputy Premier could say this, given the
evidence of Mr Long - was Mr Long cross-examined? I thought he was. I don't think
he was reserved for cross-examination. No?

MR GISONDA: He has been excused.

MS HUGHES: I briefly cross-examined Mr Long.
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COMMISSIONER: Yes. So he's been cross-examined. That evidence is not yet the
subject of any contrary evidence. It could be contrary evidence. But I thought he said
something along the lines of not only was - that the BPIC comes from the Queens
Wharf via the Cairns Convention Centre. Not only was it bad because of the rates,
but was really productivity-sapping because of five things: the 26 compulsory RDOs,
the compulsory heat policy of 29 degrees, 75 per cent humidity; the union veto on
subcontractors; the mandatory union one-hour pre-start meeting; and the two hours a
week, I think it is, union business. And if he's right - he may not be right; that might
not have come from the Queens Wharf development. The Queens Wharf agreement
might not have any of those clauses in it. But if he's right about that, I just don't
understand how the Deputy Premier could regard that as modern progressive
industrial practices.

MR GISONDA: I don't think these are matters for Mr Newton. They are certainly
matters for Mr Johnson and Mr Sanfilippo this week, because when we then turn to
the enterprise bargaining that took place between the consortium and the unions, that
became the issue time and time again. The Building Trades Group was saying, "We
want Queens Wharf agreement," and the CPB and UGL continued to push back and
to explain those features that essentially you've identified, the problems that that
would present for the Cross River Rail project, in particular when you need the
flexibility for the tunnelling works, as we discussed earlier.

COMMISSIONER: Yes, in the sense that these are CFMEU conditions for a
building site, which are bad enough there, but then you're imposing them on an
AWU civil job, a tunnelling job, and then if you read the whole letter, you've got,
"You should agree to these modern and progressive industrial practices and pay these
new rates, but do it all at your $5.4-billion budget," which is at the start of the letter.
Maybe it's not a matter for Mr Newton.

MR GISONDA: No, but that's precisely the point, that Mr Vince Sanfilippo and Mr
Johnson will tell the Commission.

COMMISSIONER: Seemed to be what Mr McPherson was warning about.

MR GISONDA: Yes. I'll conclude today with one more meeting. Just before we
leave the letter, however, paragraph - sorry, page 406. That second-last paragraph,
Commissioner, the last sentence:

"Early engagement with key stakeholders is critical to ensuring the successful
delivery of this project and is consistent with the processes put in place to date."

Mr Newton, was that an instruction or suggestion that there should be early
engagement between the contractors and the relevant unions? Or was that talking
about something else?

MR NEWTON: No. Look, I think that sentence relates to the 20 December meeting.
I should point out, this - 20 December was just before Christmas. There was
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obviously a break over Christmas. I think the Deputy Premier was away, so hence
the date difference between 20 December and 1 February. So I think this letter
should be read in the context of that meeting -

MR GISONDA: Yes.

MR NEWTON: - and how she promised or made a commitment to write to the
Delivery Authority. So I believe that sentence there relates to the commitment she
gave at that meeting.

MR GISONDA: So then we have, at page 73, proponent engagement with union
representatives on 11 and 12 February, meetings arranged and observed by the
Delivery Authority. So is this the fallout of that meeting in December and the offer
up of Mr Inches to facilitate meetings with the proponents and unions, or was this
already underway, this process?

MR NEWTON: I'd say it's - it's a response to the 20 December meeting.

MR GISONDA: And the way these notes are organised is - so you had the unions
meeting with the RIS proponents on 11 February and then meeting with the TSD
proponents on 12 February, and those meetings were, in turn - so on 11 February,
there's one meeting with the unions and Unity, and then a separate meeting with the
unions and River City; is that right?

MR NEWTON: Yes. Yeah, they were all separate meetings. We kept the different
tenderers separate from each other.

MR GISONDA: Of course. And what this page 73 has is notes about what the
unions were saying, Building Trades Group unions and then AWU separately, what
they were saying across all the meetings, but all the meetings they had the same
message, and this note here is a note taken of what that message was across those
four meetings.

MR NEWTON: I take it the - my interpretation is that those notes on the front page
is a summary, picking up the common themes across the meeting.

MR GISONDA: Yes. And halfway down the page, the CFMEU, ETU, AMWU and
Plumbers - that's the Building Trades Group - had the following positions: one
project agreement. Single project agreement. All unions, all trades, all subcontractors
covered. Queens Wharf rates. And in that last bullet point, unions will sort out
coverage between themselves. So one project agreement. All unions would be a party
to that single project agreement. It would cover all the subcontractors on the site.
Terms and conditions would be those on Queens Wharf and the unions will sort it
out later. That was the fundamental demand of the unions to the proponents; is that
right?
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MR NEWTON: That was the demand of the Building Trades Group unions, not the
AWU.

MR GISONDA: Yes.
COMMISSIONER: Not the who, sorry?

MR NEWTON: The AWU. They always maintained - so any sort of statement, and
it was made on more than one occasion, "the unions will sort out the coverage", they
were never wanting to be party to that, but it was something that the Building Trades
Group just kept raising to say, "Don't worry. We'll sort out coverage ourselves."

MR GISONDA: And if we just go over the page -

COMMISSIONER: Mr Gisonda has taken you to, I think, four meetings, it could be
more, from 30 July 2018 through to this 11 February 2019 meeting. Is this the first
one the AWU are in?

MR NEWTON: That's - according to these records. I couldn't say whether the
AWU, whether we'd met with the AWU. I couldn't find any record of that. But as [
pointed out in some previous notes, the AWU had been meeting with contractors
separately as well, too. So they were already being proactive in their dialogue, and I
guess the conclusion out of that is the Building Trades Group felt the need to come
via the government as far as their influence goes.

MR GISONDA: And if you just go over the page for the moment, at page 74, this is
the AWU's position, bullet point 4. One tunnelling agreement, AWU, plus one or two
other agreements with unions who have relevant coverage. So if you look at the other
matters that the AWU are raising, they were all typical matters that you would expect
from any union, whether it be AWU or otherwise, competitive rates, agreements
consistent with industry rates, direct hire work force, not labour hire, no overseas
work visas, and the like. Genuine apprentices and trainees. But it seems that at least
one matter which the AWU and the Building Trades Group are in complete
disagreement about is this idea that there would be just one project agreement, we
can extrapolate from that one enterprise agreement, with all unions, whereas the
AWU is saying, "Whatever might happen with the rest of the project, there is to be
one tunnelling agreement with the AWU only."

MR NEWTON: Yes, and probably another point of difference is the AWU never
cited Queens Wharf as a relevant benchmark, because Queens Wharf was a vertical
structure, whereas they were more related to tunnelling type of projects and they'd
saw their rates relating to tunnel projects, not Queens Wharf.

COMMISSIONER: Well, you just couldn't have the 26 RDOs, could you, when
you've got a tunnel boring machine in a site, and just stop work for five days.
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MR NEWTON: No, and the practice usually is where they have flexibility round the
RDOs so they can negotiate amendment to it as opposed to a hard, fixed schedule,
and then you have to effectively go through a whole bargaining process to, you
know, remove them. So yeah.

MR GISONDA: Over the page, at 75, you then have some notes of the meeting
between the unions and Mr Sanfilippo and Ian Ward. These turned out to be the
successful proponents here for RIS, and you see there, the union comments:

"Overall expectations as outlined above."
And then you see the next comment there or the next cell talking about agreement:

"Concern is about the instrument and whether bidders are covering expected market
rates and conditions, competing for resources. Government mentioned other project
agreements. Only Queens Wharf will be mentioned here."

And so that's the union saying that the only comparative project that they want to
mention or talk about is Queens Wharf, and you understood that - and we'll get to
this tomorrow - to be the continuing theme throughout the life of the enterprise
negotiations.

MR NEWTON: Yes.

MR GISONDA: And the Building Trades Group wanted a single project agreement,
which would have meant, at least from the outset, coverage over the tunnel, the way
they were explaining it was that the unions will sort that issue out later, and that
single project agreement, whereby the Building Trades Group would have at least
initial coverage over the tunnel, would incorporate Queens Wharf terms and
conditions. And a third matter, which is evident from the position back at page 73, all
subcontractors covered. Once that single agreement was reached with all unions on
Queens Wharf terms and conditions, all subcontractors would then, either in some
way be covered by that same agreement or there'd be jump-up clauses or terms and
conditions which would mean that any subcontractors who come on site also come in
at that Queens Wharf rate.

MR NEWTON: That's correct, yep.
MR GISONDA: Is that convenient, Commissioner?

COMMISSIONER: It is. That's convenient. Mr de Jersey, did you want to deal with
something? [ was told over the luncheon break you wanted to.

MR DE JERSEY: Thanks, Commissioner. I have those emails that I mentioned last
Thursday.

COMMISSIONER: Yes.
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MR DE JERSEY: They're in a redacted form. Thanks to Ms Trickey for preparing
them. And the redactions that are made are consistent with the orders that you've
already made. So there's nothing new. It's just that the attachments to the emails are
consistent documents that have already been tendered with some redactions. So these
align with those.

COMMISSIONER: All right. Who was dealing with this? Mr Wheelahan?
MR DE JERSEY: That was so. That is so. I have a copy of the document.
COMMISSIONER: Thank you.

MR DE JERSEY: Thank you, Commissioner.

COMMISSIONER: And you're happy, Mr Gisonda? Mr Wheelahan is content with
this?

MR GISONDA: Very happy.
COMMISSIONER: Do we give this - do we mark this?

MR DE JERSEY: DJ-2 is what we're up to, Commissioner. And there are two
emails -

COMMISSIONER: Sorry, D -
MR DE JERSEY: DJ-2.
COMMISSIONER: Yes.

MR DE JERSEY: So there's an email between me and the Commission on 11
March and a reply, and then a series of emails between Ashurst, Crown Law and the
Commission between 4 March and 6 March.

COMMISSIONER: All right. Well, that was tendered subject to this issue
previously.

MR DE JERSEY: That's so, Commissioner.

COMMISSIONER: I think Mr Wheelahan has asked Mr Moy to speak to Ms
Freemantle about these sort of issues, so we'll see if we can resolve them other than
in a formal hearing. So I think he's going to try to speak to Ms Freemantle. I think
Mr Wheelahan was going to speak to you when those conversations had occurred. It
would be helpful if you could speak to Mr Wheelahan and Mr Moy could speak to
Ms Freemantle.
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MR DE JERSEY: I'll do that. Thank you, Commissioner.

COMMISSIONER: Thank you. Mr Newton can be excused till tomorrow morning?
MR GISONDA: I'd rather he wasn't excused.

COMMISSIONER: Sorry.

MR GISONDA: Stood down?

COMMISSIONER: I beg your pardon. Beg your pardon.

MR GISONDA: Thank you, Commissioner.

COMMISSIONER: Another fancy word. You're stood down until tomorrow
morning, Mr Newton. Is there anything else, Mr Gisonda?

MR GISONDA: No, Commissioner.
COMMISSIONER: All right. We'll adjourn until 10 am tomorrow.

<THE HEARING ADJOURNED AT 3.27 PM, UNTIL WEDNESDAY, 18
MARCH 2026
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