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1 TAS R 99] REG v COMMISSIONER OF POLICE,  99 
 ex p NORTH BROKEN HILL LTD

REGINA v COMMISSIONER OF POLICE, ex p NORTH
BROKEN HILL LTD 

[M131/1992] 

1992 Supreme Court: Wright J 

May 29, June 1 3, 1992 

Criminal Law - Particular Offences - Against the person - 
Assault - Breach of the peace - Police Offences Act 1935, 
ss13(1) and 15C(f)* - Criminal Code, s182(1) **.

Highways - Rights of user - Restriction by picketing. 

Highways - Interference with rights of user and access - Public 
right of user - Obstruction by picketing. 

Highways - Offences in connection with - Obstruction - Loitering 
- Rights in relation thereto - Traffic (Miscellaneous) 
Regulations 1968, reg97(2) ***.

                       

*Police Offences Act 1935, s13 (1) A person shall not, in a public place: 
(a) behave in a violent, riotous, offensive or indecent manner; 
(b) disturb the public peace; 
(c) engage in disorderly conduct; 
(c)) jostle, insult or annoy any person; [or] 
(e)  commit any nuisance. 

s15C (1) A person shall not
...
(f) in any manner wilfully obstruct the use or enjoyment of a highway. 

Criminal Code, s182 (1) An assault is the act of intentionally applying 
force to the person of another, directly or indirectly, or attempting or 
threatening by any gesture to apply such force to the person of another if the 
person making the attempt or threat has, or causes the other to believe on 
reasonable grounds that he has, present ability to effect his purpose; or the act 
of depriving another of his liberty. 

Traffic (Miscellaneous) Regulations 1968, reg97 (2) No person on a 
public street: 

(a) shall stand or loiter
(i) in such manner as to obstruct, or be likely to obstruct, the free 

passage of pedestrians or vehicles; or 
 (ii) to the inconvenience of other persons; 
(b) shall, having been found loitering on the public street and having been 

requested or directed by a police officer to move on
 (i) fail to comply with that request or direction; or 

(ii) having complied therewith, be found within one hour loitering on 
the public street in the same vicinity; or 

(c) shall in any manner obstruct, hinder or prevent the free passage of a 
person or vehicle on a public street, except insofar as the obstruction, 
hindrance, or prevention, is the necessary consequence of the lawful 
use by that person of the street. 
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100 TASMANIAN REPORTS [(1992) 

Industrial Law - Tasmania - Awards and related matters - 
Strikes - Picket line - Lawful and unlawful conduct.. 

Nuisance - What constitutes - Public nuisance. 

Prerogative Writs - Mandamus -For what purposes - To compel 
performance of duties by officials - To whom and in what 
circumstances - Commissioner of Police - Discretion - Future 
events.

Police -Rights, powers and duties - Prevention of breach of the
peace, etc - Misconception of powers - Discretion not to act  - 
Police Offences Act 1935, s55(1), (2) and (3) - Criminal 
Code, s27(6) and (9).

Vehicles and Traffic - Offences - Relating to obstruction of 
streets - Picketing.

[Aust Dig, Criminal Law (3rd edn), [329], [332], [335],  
[389], [414], Highways (3rd edn) [8], [57], [63], Industrial  
Law [23], [425], Nuisance (2nd edn) [1], Police (2nd edn)  
[6], [11], Prerogative Writs (2nd edn), [29], Vehicles and 

Traffic (2nd edn) [104]]. 
In the course of an industrial dispute, picket lines were 

established outside a paper mill.  Employees and others had been 
prevented from entering or leaving the mill by the presence of the 
picket line. 

Though present on at least some occasions, police officers, 
acting on orders based on legal advice not to break the picket line, 
failed to render any assistance to those persons wishing to pass 
through the line. 

Upon the application by the mill owner for mandamus ordering 
the Commissioner to exercise certain statutory powers to remove 
the picketers: 

Held, that
(a) a landowner has a right of ingress and egress at any point on 

his boundary to or from a public street or highway: 
Folland v Stevens, [1915] SALR 25, followed; 

(b) by deliberately obstructing others from entering or leaving 
private premises a person either commits an offence himself 
or is likely to provoke a breach of the peace: 
Williams v Hursey (1959), 103 CLR 30, followed; 

(c) in such circumstances a police officer has a right and a duty 
to take action under the Police Offences Act 1935, the 
Traffic Act 1925 and the Criminal Code:
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 ex p NORTH BROKEN HILL LTD

Innes v Weate, 1984 Tas R 14, distinguished; and 
(d) given

(i) the difficulty of predicting future events; 
(ii) that the failure to act on the part of the Commissioner 

of Police resulted from a misconception of his duties; 
and

(iii) that those duties had now been outlined by the court; 
the order absolute should be refused and the order nisi 
discharged. 
Cuming Campbell Investments Pty Ltd v Collector of 
Imposts (1938), 60 CLR 741 and Reg v Chief Constable of 
Devon and Cornwall, [1982] 1 QB 458, referred to.  

APPLICATION FOR MANDAMUS

 An industrial dispute had arisen at a mill operated by North 
Broken Hill Limited in Burnie.  The majority of the workers at 
that mill had gone on strike and had commenced picketing all the 
entrances to the mill.  Those picketers had prevented access to 
and departure from the mill ground by other non-striking 
employees of the mill owner. 

 Police were present and were aware of the fact that the 
picketers were preventing access to the mill grounds but had 
rendered no assistance to the persons who had been obstructed to 
assist them in passing through the picket lines. 

 It was apparent that the failure on the part of the police to 
assist was a policy decision made by senior police officers on the 
basis of advice as to the obligations of police officers in such 
situations.

 The mill owner had successfully applied for an order nisi
calling on the Commissioner of Police to show cause why a writ 
of mandamus should not issue requiring him to exercise certain 
statutory powers to remove the picketers.  

 Dr C Jessup QC and R C MacKay for the prosecutor referred 
to Churchill Fisheries Export Pty Ltd v Director General of 
Conservation1, Reg v Commissioner of Police, ex p Blackburn2,

                       
1 [1990] VR 968 
2 [1968] 1 All ER 763 
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102 TASMANIAN REPORTS [(1992) 

Reg v McAulay1; Reg v Chief Constable of Devon and Cornwall2
and argued that the actions of the picketers amounted to assaults, 
offences against the Police Offences Act 1935, breaches of the 
Traffic Act 1925 and the regulations made thereunder, breaches 
of the peace and to a public nuisance.  In those circumstances the 
police had a duty to exercise such powers as were available to 
them to restore order. 

D J Bugg and M Lovett for the Commissioner of Police 
referred to Innes v Weate3 and Richter v Risby4, and argued that 
the actions of the police had been a proper exercise of the 
discretion vested in them and further that the actions of the 
picketers did not constitute a public nuisance. 

Cur adv vult.
JUNE 3

 WRIGHT J briefly recounted and facts and continued: 

 It is plain from the evidence that, from time to time during the 
present dispute, police have been in attendance near the 
entrances to the APPM Mill when employees and others have 
been prevented from entering or leaving the Mill premises by the 
presence of picketers. 

 On no occasion have the police rendered assistance to the 
person or persons who have been obstructed to enable them to 
pass the picket line.  It is a fair inference from the evidence that 
this lack of action has resulted from advice received by the 
Commissioner and his subordinates as to police responsibilities 
in situations such as the present and his consequent policy 
decision not to break the picket lines. 

 Unfortunately, that advice has been incomplete in several 
important respects in my opinion, and the resultant policy 
decision was incorrect.  It is clear that unless prevented from 

                       
1 (1979) 41 FLR 267 
2 [1982] 1 QB 458 
3 1984 Tas R 14 
4 1987 Tas R 36 
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 WRIGHT J

                      

doing so, the picketers are likely to continue exercising control 
over which persons and vehicles they will allow through their 
lines.

The legitimate role of a picket line is to inform passers-by
and visitors to an industrial site of the existence of a dispute.  If 
those persons are prepared to read placards or signs which are 
displayed, or to listen to the picketers' spoken word, they may 
understand the reasons for their grievances.  The picketers may 
also seek to persuade visitors to the site, by reasonable argument 
or admonition, that they should not cross the picket line and thus 
demonstrate their sympathy or solidarity with the picketers.  If a 
picket line keeps moving and does not hinder pedestrian or 
vehicular traffic, it is unlikely that its individual members will be 
charged with loitering or obstruction of the highway, but even 
so, they run the risk of committing a public nuisance as 
illustrated by Tynan v Balmer1. Within these parameters the 
picketers are free to act.  But when they form an impenetrable 
physical barrier against pedestrians or vehicles wishing to enter 
or leave the site, they clearly overstep the mark.  The key issue 
in these present proceedings is whether, in taking such action, 
the picketers at the APPM Mill are simply exposing themselves 
to civil action at the suit of the company or whether they are 
committing an act of public disorder calling for police 
intervention to put an end to it. 

 Every member of the community has a common law right to 
use a public street or highway in the pursuit of his lawful 
business.  His right is, to use the classic formulation "to pass and 
repass".  He has no right to treat the highway as his own private 
property, and he has no right to control its lawful use by others, 
unless, being a police officer, he is exercising specific statutory 
powers to do so.  These simple, yet fundamental, concepts are 
expressed as follows in Pratt and MacKenzies' Law of Highways,
21st edn, 1-2: 

 
1 [1967] 1 QB 91 
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104 TASMANIAN REPORTS [(1992) 

"The term 'highway', in its widest sense, comprises all 
portions of land over which every subject of the Crown may 
lawfully pass ...  The right of the public in a highway is an 
easement of passage only - a right of passing and repassing ... 
a party can only justify passing along, and not being in a
highway."   

The same proposition of law is both recognized and reaffirmed 
by much of the legislation which has been referred to in the 
course of these proceedings.  In the judgment of Gibson J in 
Lowdens v Keaveney1, (approved in Reg v Clark (No2)2 it was 
said:)

"A public highway is primarily for the free passage of the 
public for all reasonable purposes of business or pleasure; but 
persons using such highway may stop on lawful occasions, as 
for example for the purpose of taking up or discharging 
persons or goods at adjoining houses, provided that in doing 
so they do not unreasonably interfere with corresponding 
rights of others. Where the use of the highway is 
unreasonable and excessive, that is a nuisance, irrespective of 
any guilty or wrongful intent." 

A landowner has a right of ingress and egress at any point on his 
boundary to or from a public street or highway (Folland v 
Stevens3).

 Whether a person is on private land preventing others on 
lawful business from entering, or is on public land or in a 
public thoroughfare adjacent to private land physically 
preventing or intimidating other persons who wish to enter 
lawfully upon those premises, the obstructor is, in my opinion, 
acting unlawfully.  Even if he acts in a non-violent manner, the 
law is clear that by deliberately obstructing others from 
entering or leaving private premises he either commits an 
offence himself or, at the least, is likely to provoke a breach of 
the peace.  That is, if he so conducts himself as to be likely to 
cause a person seeking entry or egress to initiate violent 

                       
1 [1903] 1 IR 82 at 89 
2 [1964] 2 QB 315 at 321 
3 [1915] SALR 25 
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 WRIGHT J

measures himself, it may fairly be said that a breach of the 
peace ought to be anticipated. 

 Obviously if an individual on foot or in a vehicle seeks to 
pass through a gateway and his way is barred by a line of 
picketers, he is likely to attempt to push through and, if on doing 
so, he meets with further resistance, not only has he been 
assaulted, but he himself is likely to retaliate with increased 
force.

 In such circumstances a police officer has both a right and a 
duty to take action under the explicit provisions of the Police
Offences Act 1935, the Traffic Act 1925 and the Criminal Code.

 The Police Offences Act 1935, s13(1), provides. [His Honour 
then set forth the Police Offences Act 1935, s13(1), and 
continued:] 

 All of these are arrestable offences, ie, offences in respect of 
which a police officer has power of arrest pursuant to the Act, 
s55(1). Furthermore, any such officer also has a duty to exercise 
that power, ie, he must arrest any offender whom he finds 
committing such an offence unless he has reasonable grounds for 
proceeding by way of summons only, (s55(2)).  This power, in 
respect of a breach of the peace, is reinforced and extended by 
the Criminal Code, s27(6), which provides: 

"It is lawful for any person to arrest without warrant any 
person whom he sees committing a breach of the peace or 
whom he believes on reasonable grounds to be about to 
commit or renew a breach of the peace." 

 Section 27(9) further provides that in the case of a police 
officer being in a position to exercise the power conferred by 
s27(6), he has a duty to exercise that power. 

 Under the Police Offences Act, 1935, s15C(f), a person 
commits an offence if he wilfully obstructs the use or 
enjoyment of a highway. This is not an arrestable offence 
unless substantial injury to a person or property has been 
caused or is a likely result of the obstruction, (s55(3)).  
Complementary provisions are to be found in regulations made 
under the Traffic Act 1925. 
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106 TASMANIAN REPORTS [(1992) 

 [His Honour then set out Traffic (Miscellaneous) Regulations
1968, reg97(2), and continued:] 

 I think Inspector Fox misconceived the substance of an 
offence under reg97 in that he tended to suggest that if a person 
was given a direction to move along by a police officer, he only 
committed an offence if he was found an hour later in the same 
place.  This of course is incorrect as the offence is complete if an 
individual stands or loiters so as to obstruct or inconvenience 
others, whether or not he is moved along by a police officer.  He 
commits a different offence if he fails to move along when so 
directed by a police officer and he commits yet a further offence 
if, having initially moved along as directed, he is found loitering 
once more in the same area less than an hour later. 

 The evidence establishes that each area in which a 
confrontation has occurred between picketers and people seeking 
to enter or leave the Mill may properly be regarded as both a 
public place and also a highway for the purposes of the Police
Offences Act 1935 and as a public street for the purposes of the 
Traffic (Miscellaneous) Regulations 1968. 

 These provisions are obviously designed to guarantee the 
right of citizens going about their lawful occasions to use public 
areas and thoroughfares for that purpose without undue 
hindrance from other people. 

 My attention was also directed to the provisions of both the 
Police Offences Act 1935 and the Criminal Code dealing with 
assault.  An assault can be treated as either a simple offence or as 
a crime. It is an arrestable offence under both statutes, (see s55 
and s27 respectively).  An assault consists of the voluntary 
application of force by one person to another. Threats 
accompanied by physical proximity may be sufficient to 
constitute an assault.  An attempt to apply force may also be an 
assault.

 [His Honour set forth the Criminal Code, s182(1), and 
continued:]
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 An assault is unlawful unless justified by law.  It is plain from 
the High Court decision in Williams v Hursey1 that picketers 
who, by their presence and threats, seek to intimidate those 
wishing to pass through their lines are guilty of an assault.  A 
similar inference is equally inescapable in the circumstances 
referred to in the evidence of this case. 

 The evidence satisfies me that, from time to time since 12 
May 1992, picketers at Burnie have offended against all the 
sections constituting various offences to which I have referred 
but I consider it unnecessary to be more specific than this for 
present purposes.  It is sufficient to say that there has been much 
abuse and indecent language, disorderly conduct, jostling, 
assaulting and the like.  There have been frequent breaches of the 
peace.

 It was also argued that the picket line constituted a public 
nuisance.

 In light of the decision in Richter v Risby2, it is arguable that 
a public nuisance has not been committed but that was a very 
different case and in my opinion lacks the importance accorded 
to it by the learned Director of Public Prosecutions in his 
submissions.  Having regard to the issues upon which Richter v 
Risby3 was argued, its outcome may be understood, but if 
different issues had been raised, the result may well have been 
different.

 The cases referred to by learned counsel for the prosecutor, 
Dr Jessup QC, support the view that a group of individuals 
picketing an industrial site may well commit a public nuisance 
by doing so, but whether or not this is established in any given 
case largely depends upon the nature and number of persons 

 
1 (1959) 103 CLR 30 at 76,77 
2 1987 Tas R 36 
3 1987 Tas R 36 
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108 TASMANIAN REPORTS [(1992) 

affected adversely by the picketers' behaviour.  I feel unable to 
make a finding at the present time that a public nuisance has 
been committed in the circumstances described in the evidence.  
It was suggested by the learned Director of Public Prosecutions 
that community attitudes may have some bearing upon the 
appropriateness or otherwise of police action.  Although he did 
not refer to Innes v Weate1 in this context, he did rely heavily on 
that case in a general way and therefore I think it desirable to say 
something about some comments by Cosgrove J which may be 
seen as bearing upon this question. 

 In my view, when his Honour, Cosgrove J, in Innes v Weate2

spoke of a constable being a "representative of the community at 
large", and having a "duty to the community" he was plainly not 
intending to say that by some intuitive process a police officer 
should be aware of the predominant attitudes and desires of the 
local community and that he should act in accordance with his 
perceptions of community wishes.  He meant, I am sure, that the 
policeman's duty is the duty declared by the law of the State. 

 In any event, Innes v Weate3 is clearly distinguishable from 
the present case.  In that case Cosgrove J decided that it was no 
part of a constable's duty to prevent a trespass to a barge in 
circumstances where the trespass itself was not an offence.  He 
held that, accordingly, a person disobeying a constable's order to 
leave the barge was not obstructing him in the execution of his 
duty.  As I have pointed out, a person who loiters and obstructs 
or inconveniences other people in a public street is committing 
an offence.  A police officer who finds him doing so has the duty 
to move him along.  If the offender refuses he commits a further 
offence under the Regulations, and he also obstructs the police 
officer in the execution of his duty.  This conclusion is 
inescapable whether or not he also renders himself liable to 
prosecution for a separate offence under the Police Offences Act
1935, s34B.

                       
1 1984 Tas R 14  
2 Ibid
3 Ibid
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 If the police had been asserting and exercising their 
undoubted authority to move the picketers away from the Mill 
gates from the commencement of this dispute, the present 
entrenched positions so obviously taken up by the protagonists in 
the dispute may not have occurred.  Inspector Fox claimed that 
such a process would have been futile but I am far from 
persuaded of this. As the Inspector himself says, the only 
resistance shown by picketers to police authority up to the 
present time has been their refusal of the somewhat perfunctory 
request, or more accurately, enquiry, as to whether they will 
allow an individual through the line. 

 The short point which must be made very clearly is that 
persons picketing in furtherance of an industrial dispute have no 
special rights in the eyes of the law.  Similarly, police officers, 
whilst undoubtedly possessing a discretion as to how they will 
deal with any particular situation, are not entitled to choose sides 
for personal or political reasons however much they may have an 
inclination to do so.  I hasten to add there is no such evidence in 
the present case. 

 Individual picketers who, separately or in concert with others, 
seek to make a protest against a perceived injustice or a violation 
of their rights, are perfectly entitled to do so in a peaceful and 
orderly manner.  Once their conduct ceases to have that 
character, police intervention is called for and should be 
expected.

 As was said in Reg v Chief Constable of Devon and 
Cornwall1, measures of self-help by the persons impeded by 
picketers who are acting unlawfully, should be discouraged.  
This is because of the likelihood of any such measures escalating 
rapidly into a serious breach of the peace, a riot or 

 
1 [1982] 1 QB 458 at 473 
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110 TASMANIAN REPORTS [(1992) 

worse and the further likelihood that allegations will be made 
that excessive force was employed by those utilizing the self-
help process. 

 This is where the peacekeeping powers of the police are of 
supreme importance and must be exercised with both 
impartiality and firm resolve.  This does not mean that they must 
always arrest and formally charge an individual picketer whose 
conduct amounts to a breach of the peace or is likely to do so.  
As Marks J said in Nicholson v Avon1, "Arrest ... is one thing; 
prevention of a breach or threatened breach of the peace is 
another."  This is consistent with what was said by the House of 
Lords in Albert v Lavin2 where Lord Diplock stated: 

"... every citizen in whose presence a breach of the peace is 
being, or reasonably appears to be about to be, committed has 
the right to take reasonable steps to make the person who is 
breaking, or is threatening to break the peace refrain from 
doing so; and those reasonable steps in appropriate cases will 
include detaining him against his will. At common law this is 
not only the right of every citizen, it is also his duty ..." 

It is clear therefore that temporary detention of the kind 
mentioned is not necessarily to be equated with arrest as for an 
offence or a crime.  It is a transitory preventive measure akin to 
self-help in abating a nuisance. 

 Lord Denning in Reg v Chief Constable of Devon and 
Cornwall3, suggested that obstruction per se amounted to a 
breach of the peace, but he recognized that this may be open to 
question.  Cosgrove J in Innes v Weate4 thought that Lord 
Denning went too far and I am inclined to agree with him as to 
this. There is no doubt, however, that the consistent view 
expressed in most of the cases is that, at the very least, 

                       
1 [1991] 1 VR 212 at 223 
2 [1982] AC 546 at 565 
3 [1982] 1 QB 458 at 471 
4 1984 Tas R 14  
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obstruction involving face to face confrontation should give rise 
to a reasonable apprehension of a breach of the peace on the part 
of reasonable men and women and that in such circumstances a 
police officer should intervene to assist in the removal of the 
obstructor.  In doing so, he would be acting both lawfully and in 
accordance with his duty as a constable. 

 As Lawton LJ said in Reg v Chief Constable of Devon and 
Cornwall1:

"Police constables are no one's lackeys: but they do have a 
duty to preserve the peace no matter how unpopular that may 
make them with some sections of the community." 

 Whilst not subject to the direction or control of any outside 
organization, the police cannot avoid their unpleasant duties by 
absenting themselves from potential trouble spots.  If they are 
notified of forthcoming action which may lead to a breach of the 
peace or the commission of some other offence, it is part of their 
function to act in accordance with their best impartial assessment 
to ensure that a breach of the law does not occur. 

 Implicit in the attitude of the Commissioner, Inspector Fox 
and indeed the learned Director of Public Prosecutions, Mr 
Bugg, was the proposition that before police should break a 
picket line, an actual assault must occur, either by the picketers 
upon the person seeking entry or egress, or by that person upon a 
picketer.  This view of the law is fallacious and is clearly 
contrary to the unanimous view of the Court of Appeal in Reg v 
Chief Constable of Devon and Cornwall2. The words of 
Templeman LJ3 as to the error involved in calling deliberate 
obstruction merely "passive resistance" are instructive and 
helpful.

 It cannot be right, as the Commissioner of Police suggested in 
the course of his evidence, that a group of individuals 
manifesting firm resolve to enter premises at all costs would be 

 
1 [1982] 1 QB 458 at 471 
2 Ibid
3 Ibid, at 478,480 
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112 TASMANIAN REPORTS [(1992) 

aided by the police to make that entry, whereas an individual of 
less resolute intention would receive no police assistance at all.  
This attitude is to invite the very violence which the police say 
they wish to avoid.  It is tantamount to requiring that a person 
who has been obstructed should engage in hostile or threatening 
conduct before police will clear a way for him. It is also 
anathema to common sense. 

 In my opinion, the likelihood of a breach of the peace is 
sufficiently manifested by the refusal of the picketers to make 
way when requested to do so.  It should not be necessary for a 
person obstructed to raise his hands or his voice or to summon 
other private individuals to lend him physical assistance before 
the police intervene. 

 As I have already said, if police do intervene at such a point, 
they do not have to arrest.  They may be able to persuade the 
picketer to move away or they may be able to physically remove 
him before an actual offence has been committed.  They have 
power to do this and do not commit an unlawful assault 
themselves in doing so. 

 Whilst I accept that union officials have been able to control 
and organize the activities of the picketers, in my assessment, the 
absence of serious violence up to this time at the Mill may be 
attributed to the forbearance of people who have been physically 
prevented from entering the Mill site, rather than to the absence 
of police intervention against the picketers. 

 Inspector Fox's desire to avoid violence at the picket lines is
highly commendable, but the police cannot allow mob rule to 
displace the rule of law.  It is much to be preferred that the 
police, with the authority of their public office and numerical 
strength, should handle a potentially violent situation, than that 
there should be an affray between resolute picketers and equally 
resolute strike breakers. Yet this may be the final outcome if the 
present position continues unchecked. 

 This, however, is not sufficient to dispose of the present 

3333



1 TAS R 99] REG v COMMISSIONER OF POLICE,  113 
 ex p NORTH BROKEN HILL LTD
 WRIGHT J

                      

application.  The prosecutor asks me to make absolute the order 
nisi for mandamus.  The Commissioner of Police says that the 
order nisi should be discharged. 

 I have had difficulty from the outset in understanding how an 
order could be made in effective terms to cope with future events 
which may or may not happen on an indefinite number of 
occasions.

 I was not surprised to find that my initial doubts were 
reinforced by what had fallen from courts of high authority on a 
number of previous occasions.  Cuming Campbell Investments 
Pty Ltd v Collector of Imposts1 is a case in point.  Similar views 
have been expressed in a number of English cases, including Reg
v Chief Constable of Devon and Cornwall2.

 I take the view that where, as here, the lack of action by 
police has apparently resulted from a misconception of their 
powers and responsibilities, rather than from a deliberate 
decision to flout the law and ignore their duty, it is an additional 
and an important factor to be taken into account in deciding 
whether or not to make an order at this time. 

 It is also of some significance that many of the incidents 
referred to in the evidence did not occur in the presence of police
officers.  Nor were most of those incidents reported to the police.  
On the other hand, as the police had adopted a non-
interventionist role, this is not altogether surprising and in any 
event I have little doubt that the senior police officers at Burnie 
were generally aware of the continuing confrontation at the 
picket lines. 

 I give no weight to the suggestion that some attempts to take 
vehicles through the picket line were for non-genuine reasons.

 
1 (1938) 60 CLR 741 
2 [1982] 1 QB 458 
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114 TASMANIAN REPORTS [(1992) 

In the first place I do not accept that such a description is 
accurate. Mill staff and those under their direction were entitled, 
in my opinion, to test the picket line from time to time.  In the 
second place, it has not been suggested that the prosecutors are 
other than genuine in wishing to remove the picketers from the 
Mill entrances so as to gain unrestricted access to the premises. 

 There is little, if any, room in cases of the present nature for 
policy decisions by the Commissioner or his officers except as to 
the vigour and formal consequences of their intervention.  The 
Commissioner's policy to refrain from breaking a picket line 
cannot be supported, in my opinion.  Equally, I do not see the 
police as having much discretion about whether they will or will 
not intervene when a specific offence such as an assault, or a 
breach of the peace occurs. (See Reg v Commissioner of Police, 
ex p Blackburn1 per Denning MR and per Salmon LJ2).
Legitimate reasons for declining to take steps to prevent a 
threatened or anticipated breach of the peace must also be rare.  
Insofar as Inspector Fox suggested that police should not 
interfere in a situation which had its genesis in an industrial 
dispute, he was clearly wrong. Nonetheless, the actual response 
by police in any given situation must be left to the discretion of 
the officers present at the time.  Mistakes in the exercise of such 
discretion will be made from time to time. The very nature of a 
policeman's duty in a volatile situation makes this practically 
unavoidable. Nevertheless, he must act with impartiality and he 
cannot allow a desire to avoid violence to deflect him from 
enforcing the law if it is being continuously flouted in his 
presence. His discretion is not unfettered. He cannot ignore the 
commission of an offence in his presence. 

 It has been argued on behalf of the respondent that the 
police do not have adequate numbers to control the picketers at 
Burnie. Thus, it is said, it is a reasonable exercise of their 
discretionary judgment to make no attempt to break the picket 
line to allow access by vehicles and pedestrians.  This is a truly 

                       
1 [1968] 2 QB 118, [1968] 1 All ER 763  
2 Ibid, at 138,139 (QB), 770,771 (All ER) 
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frightening proposition, particularly coming from senior officers 
of police and a senior law officer of the Crown. It implies that 
the State lacks sufficient resources to enforce the law.  It implies 
that force or the threat of force can supplant the rule of law.  It 
tends to endorse the law of the jungle.  It leads to anarchy.  It is 
plainly unacceptable. 

 In Reid Vickers and Forbutt (No2) v The Queen1, Connor 
ACJ refers to an old Irish case in which the following passage 
appears:

"If danger arises from the exercise of lawful rights resulting 
in a breach of the peace, the remedy is the presence of 
sufficient force to prevent the result, not the legal 
condemnation of those who exercise those rights." 

 I hope that what I have said in the course of these brief 
reasons may sufficiently clarify the role to be played by police 
officers in future confrontations between picketers and others 
arising from industrial disputation. 

 They may have a difficult task ahead.  I do not envy them but 
I have no reason to believe that the Commissioner or his officers 
will fail hereafter to apply the law in accordance with my brief 
exposition this morning. 

 Should they not do so, and in consequence create the need for 
a further application by the prosecutor, I may very well take a 
contrary view but, on this occasion, I decline to make the order 
absolute and the rule nisi will be discharged. 

 My discretion to refuse the mandamus order sought in no way
depends upon the submission that other equally efficacious 
means of dispersing the picketers have not been tried.  Reg v 
Chief Constable of Devon and Cornwall2 is again relevant.  To 

 
1 (1981) 2 A Crim R 28 at 37 
2 [1982] 1 QB 458 
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serve and obtain injunctions against hundreds of individuals 
would be cumbersome, costly and protracted and probably 
ineffective.  It is not, in my view, a feasible method of gaining 
unobstructed entry to the Mill. 

 Nor should it be thought that I believe mandamus is a remedy 
which is not reasonably available. Whilst I have mentioned some 
of the problems, I by no means reject the proposition that in an 
appropriate case where there is a continuing neglect or disregard 
of public duty of the kind presently alleged, an order should be 
made. See Reg v Commissioner of Police, ex p Blackburn1; Reg v 
McAulay2 and Reg v War Pensions Entitlement Appeal 
Tribunal3.

Order absolute refused.  
Order nisi discharged. 

 Solicitors for the prosecutor:  Dobson Mitchell & Allport. 

 Solicitor for the respondent:  D J Bugg, Director of Public 
Prosecutions.

N R R 

                       
1 [1968] 2 QB 118, [1968] 1 All ER 763 
2 (1979) 41 FLR 267 at 271 and 273 
3 (1933) 50 CLR 228 
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